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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1, 60-2,  60-4,  60-20, 
60-30,  60-50,  60-60,  60-250,  and  60- 
741 

Government  Contractors;  Affirmative 
Action  Requirements 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
action:  Final  rule. 

summary:  The  regulations  published 
today  amend  a  limited  number  of  the 
regulatory  provisions  under  Executive 
Order  11246,  as  amended,  and  under 
sections  402  and  503  of  the  Vietnam  Era 
Veterans’  Readjustment  Assistant  Act  of 
1974.  as  amended,  and  the 
Rehabilitation  Act  of  1973,  as  amended, 
respectively.  This  final  rule  also 
consolidates  and  integrates  certain 
portions  of  the  regulations  pertaining  to 
sections  402  and  503  into  41  CFR  Part 
60-1  which,  heretofore,  has  been 
devoted  solely  to  regulations 
implementing  Executive  Order  11246. 
EFFECTIVE  DATE:  These  regulations, 
except  new  reporting  and  recordkeeping 
requirements  established  by  this  final 
rule  (see  discussion  following  item  49 
below),  shall  take  effect  January  29. 

1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  Cisco,  Acting  Director, 

Division  of  Program  Policy,  Office  of 
Federal  Contract  Compliance  Programs, 
Room  C-3324,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210,  Telephone  (202) 
523-9426. 

SUPPLEMENTARY  INFORMATION:  On 

December  28, 1979,  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor, 
published  in  the  Federal  Register  (44  FR 
77006)  a  proposed  rule  to  amend, 
consolidate,  and  integrate  certain 
regulatory  provisions  pertaining  to  the 
three  programs  administered  by  OF'CCP: 
Executive  Order  11246,  as  amended: 
section  402  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended:  and  section  503  of  the 
Rehabiliation  Act  of  1973,  as  amended. 
The  December  28  publication  stated  that 
comments  would  be  received  until 
February  26. 1980.  However,  the 
comment  deadline  was  extended  until 
March  24. 1980,  by  a  notice  published  in 
the  Federal  Register  on  February  22, 

1980  (45  FR  11856),  which  also  proposed 
that  a  new  paragraph  (g)  be  added  to 
proposed  §  60-1.29,  originally  published 


on  December  28, 1979.  The  December  28, 
1979,  proposal  also  stated  that 
nonsubstantive  editorial  changes  would 
be  made  on  final  rulemaking,  and  that 
consideration  would  be  given  to 
republishing  41  CFR  Chapter  60  in  its 
entirety  so  that  users  of  the  OFCCP 
regulations  would  have  all  parts  intact 
until  they  could  be  codified  in  the  Code 
of  Federal  Regulations.  Some  editorial 
changes  have  been  made  in  the  final 
rule  published  today.  No  changes  have 
been  made  in  Part  60-3,  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978),  and  Part  60-3  is  not 
being  republished  today.  Three 
clarifying  amendments  to  Part  60-4, 
pertaining  to  construction  contractors, 
were  published  on  October  3, 1980,  (45 
FR  65976),  and  became  effective  on 
November  3, 1980.  Part  60-4,  including 
the  November  3, 1980,  amendments 
thereto,  is  republished  in  its  entirety 
today  so  that  users  of  Part  60-4  will 
have  a  single  document  which  contains 
all  the  construction  regulations  under 
Executive  Order  11246  until  they  have 
been  published  in  codified  form.  Part  60- 
40,  pertaining  to  disclosure  of 
documents,  presently  is  being 
considered  for  revision  as  a  result  of  the 
Supreme  Court’s  opinion  in  Chrysler 
Corporation  v.  Brown,  441  U.S.  281,  and 
is  not  being  republished  today.  Part  60- 
60  is  being  deleted  from  the  regulations 
today.  However,  some  parts  of  60-60 
have  been  transferred  to*  Parts  60-1  and 
60-2.  See  discussion  of  Part  60-60  below. 
Except  as  indicated  above,  41  CFR 
Chapter  60  is  being  republished  today. 
Those  parts  of  Chapter  60  which  are  not 
being  republished  today  may  be  found 
in  the  latest  edition  of  41  CFR  Chapter 
60.  It  is  not  expected  that  the  regulations 
published  today  will  be  codified  into  41 
CFR  Chapter  60  until  July  1981,  and  that 
revised  Title  should  be  available  to  the 
public  early  in  1982. 

Since  consolidation  of  the  Executive 
Order  program  into  the  Department  of 
Labor,  it  has  been  OFCCP’s  practice  to 
review  simultaneously  a  contractor’s 
compliance  with  each  of  the  three  laws 
administered  by  OFCCP,  To  reflect  this 
unified  approach  of  administering  and 
enforcing  the  three  laws,  an  effort  has 
been  made  to  consolidate  and  integrate 
the  regulations  of  each  of  the  three 
programs  to  the  extent  clarity  permits. 
The  regulations  published  today, 
therefore,  incorporate  into  Part  60-1 
important  elements  which  are  common 
to  each  of  the  three  laws.  Some  of  these 
provisions  previously  appeared  in  Parts 
60-250  (veterans)  and  60-741  (handicap). 
Some  rearrangement  of  specific  sections 
also  has  been  made.  In  addition, 
published  as  the  Part  V  of  this  Federal 


Register  are  proposed  amendments  to 
Parts  60-250  and  60-741  which  are 
designed  to  conform  these  two  parts  to 
the  Department  of  Labor’s  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973.  The  latter 
regulations  were  published  on  October 
7. 1980  (45  FR  66706),  and  the  preamble 
to  those  regulations  stated  that  such 
conforming  amendments  would  be 
proposed. 

A  total  of  602  comments  were 
received  on  the  December  28, 1979,  and 
February  22, 1980,  proposals.  Comments 
also  were  received  after  the  comment 
period  closed.  This  latter  group  of 
comments  were  reviewed,  analyzed  and 
considered  but  are  in  addition  to  the  602 
comments. 

Section-by-Section  Analysis 

1.  Section  60-1.1.  This  section 
describes  the  purpose  and  application  of 
the  regulations  contained  in  Part  60-1. 
Presently,  Part  60-1  applies  only  to 
Executive  Order  11246.  However,  the 
proposal  would  amend  Part  60-1  by 
transferring  some  of  the  regulations  in 
Part  60-250  (pertaining  to  section  402  of 
the  Vietnam  Era  Veterans’ 

Readjustment  Assistance  Act)  and  in 
Part  60-741  (pertaining  to  section  503  of 
the  Rehabilitation  Act  of  1973)  to  Part 
60-1.  Also,  the  proposal  would  amend 
Part  60-1  to  make  certain  procedures 
(e.g.,  show  cause  notice  and  preaward 
reviews),  heretofore  applicable  only  to 
the  Executive  Order,  applicable  to 
sections  402  and  503.  In  view  of  these 
proposed  amendments,  it  was  necessary 
to  expand  the  scope  of  §  60-1.1  to  reflect 
that  Part  60-1,  in  addition  to 
implementing  requirements  of  the 
Executive  Order,  implements 
requirements  of  sections  402  and  503. 

The  comments  received  on  §  60-1.1 
assumed  that  all  requirements  under  the 
Executive  Order  program  would  be 
applicable  to  sections  402  and  503  if  the* 
proposed  amendment  were  adopted. 
Specifically,  they  were  concerned  that 
contractors  would  be  required  to 
develop  affirmative  action  programs 
(AAPs)  for  Vietnam  Era  and  disabled 
veterans  and  handicapped  workers 
pursuant  to  Executive  Order  11246 
procedures.  One  comment  also  raised 
questions  as  to  whether  sections  402  and 
503  were  being  extended  to  cover 
federally  assisted  construction 
contracts.  Other  comments  suggested 
that  the  proposed  amendment  was  an 
attempt  to  evade  the  Contracts  Disputes 
Act  of  1978  (92  Stat.  2383). 

The  proposed  amendment  was 
intended  merely  to  reflect  that  some  of 
the  regulations  applicable  to  the 
sections  402  and  503  programs  were 
being  transferred  to  Part  60-1  of  the 
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regulations  and  that  some  of  the 
regulations  already  contained  in  Part 
60-1  would  be  applicable  to  the 
Veterans  and  handicapped  programs. 
The  amendment  is  adopted  as  proposed. 

The  Part  60-1  regulations  which  have 
been  transferred  from  Parts  60-250  and 
60-741  are  specifically  identified  as 
being  applicable  only  to  the  veterans 
and  handicapped  programs.  Regulations 
already  contained  in  Part  60-1,  for  the 
most  part,  now  state  whether  they  are 
applicable  to  sections  402  and  503.  An 
expressed  statement  is  not  made  if  the 
application  of  the  regulation  is  clear 
from  the  context.  The  definition  of 
“Vietnam  era  veteran”  in  §  60-1.3,  for 
example,  is  not  specifically  limited  to 
section  402,  but  that  definition  has  no 
meaning  for  Executive  Order  purposes. 

Regulations  regarding  the 
development  of  AAPs  for  the  veterans 
and  handicapped  programs  are  still 
published  in  Parts  60-250  and  60-741. 
respectively.  The  regulations  do  not 
require  contractors  to  follow  Executive 
Order  procedures  in  Part  60-2  in 
developing  AAP’s  under  sections  402 
and  503.  Neither  do  sections  402  and  503 
apply  to  federally  assisted  construction 
contracts. 

Presumably,  the  sentence  in  the 
proposed  amendment  to  §  60-l.l(b) 
which  stated  that  the  regulations  in 
Chapter  60,  Title  41  of  the  Code  of 
Federal  Regulations  govern  a 
contractor’s  compliance  obligations 
under  the  Executive  Order  and  sections 
402  and  503,  led  some  persons 
submitting  comments  to  conclude  that 
the  regulations  attempt  to  evade  the 
Contract  Disputes  Act.  The  thrust  of  the 
statement  in  §  60-l.l{b)  is  that  with 
regard  to  matters  of  equal  employment 
opportunity,  the  OFCCP  regulations,  not 
the  disputes  clause  in  the  contract, 
determine  whether  the  contractor  is  in 
compliance.  This  provision  has  been  in 
§  60-1.1  since  at  least  1968  (see  33  FR 
7804).  The  Contract  Disputes  Act  is  not 
in  issue.  The  Department  of  Labor  view 
of  the  Contract  Disputes  Act,  however, 
is  that  it  does  not  change  the  obligations 
of  contractors  with  regard  to  the 
programs  administered  by  OFCCP. 

2.  Section  60-1.3.  Presently,  each  of 
the  three  OFCCP  programs  has  separate 
regulations.  Each  set  of  regulations 
contains  a  definitions  section.  Because 
of  the  similarities  among  the  three 
programs,  certain  words  and  phrases 
are  common  to  each,  and  the  definitions 
of  such  words  and  phrases  are  identical. 
Thus,  words  like  contract,  contractor, 
contracting  agency,  complaint,  and 
Government,  to  list  a  few,  are  common 
to  each  program.  Of  course,  there  also 
are  definitions  which  are  peculiar  or 
unique  to  only  one  of  the  three 


programs.  No  useful  purpose  is  served 
by  maintaining  separate  sections  in 
three  different  and  separate  parts  of  the 
regulations  for  definitions.  This  view 
makes  particular  sense  because  the 
regulations  of  all  three  contract 
compliance  programs  have  been 
consolidated  into  41  CFR  Chapter  60. 
Prior  to  1976.  the  section  402  regulations 
appeared  in  Title  29  of  the  CFR  and  the 
section  503  regulations  appeared  in  Title 
20  of  the  CFR.  Accordingly,  the 
December  28, 1979,  proposal  would 
amend  41  CFR  Chapter  60  by 
consolidating  the  definitions  relating  to 
the  three  contract  compliance  programs 
into  41  CFR  60-1.3.  The  major 
amendment  proposed  to  §  60-1.3  last 
December  related  to  consolidating  the 
definitions.  Modifications  of  four 
definitions  and  the  addition  of  a  small 
number  of  new  definitions  also  were 
proposed. 

Some  definitions  were  proposed  to 
avoid  repetitions  throughout  the 
regulations.  Where  the  regulations 
prohibit  certain  conduct  or  describe 
activities  which  may  result  in  a 
violation,  for  example,  the  practice  has 
been  to  state  in  the  regulations  that  the 
act  or  omission  is  a  violation  of  the 
Order,  the  Equal  Opportunity  clause  and 
the  regulations  implementing  the  Order. 
Similar  clauses  are  used  in  the  sections 
402  and  503  regulations.  The  definition 
of  “Order”  therefore  was  proposed  to 
include  Executive  Order  11246  and  its 
predecessor  executive  orders,  the  equal 
opportunity  clause  and  the  rules, 
regulations  or  orders  issued  pursuant  to 
the  Executive  Order.  Sections  402  and 
503  also  were  defined  to  make  it  clear 
that  references  to  the  regulations,  for 
example,  were  not  necessary  to  bind 
contractors  to  their  402  and  503 
obligations. 

Similarly,  the  word  “contractor”  was 
proposed  to  be  amended  to  include  the, 
word  “subcontractor.”  to  avoid  the 
present  practice  of  repeating 
subcontractor  each  time  contractor  is 
used  in  the  regulations  in  order  to 
demonstrate  that  the  particular 
regulation  applies  to  both  contractors 
and  subcontractors.  The  same  is  true 
with  regard  to  the  words  “contract”  and 
“subcontract." 

The  amendment  to  the  definition 
section  is  adopted  essentially  as 
proposed.  Some  changes  in  the 
definitions  have  been  made  based  on 
the  comments,  however.  We  now 
consider  the  definitions  about  which  the 
comments  raised  specific  problems. 

Applicant.  The  proposal  recognized 
that  this  word  relates  to  one  who  is 
seeking  employment,  and  in  the  context 
of  federally  assisted  construction,  one 
who  is  seeking  financial  assistance  from 


the  Government.  But  the  major  problem 
raised  by  the  comments  relates  to  the 
definition  in  its  employment  context. 

The  basic  problem  perceived  by  the 
comments  is  the  breadth  of  the 
definition  of  “applicant  for 
employment.”  The  comments  were 
concerned  more  about  what  they 
characterized  as  informal  applications 
for  employment  and  related  problems 
which  would  result  in  attempting  to 
maintain  applicant  flow  data  on 
telephone  inquiries,  for  example. 

In  attempting  to  define  an  applicant 
for  employment,  an  effort  has  been 
made  to  provide  a  workable  definition. 
The  Department  of  Labor’s  view  is  that 
the  definition  must  be  sufficiently  broad 
to  protect  from  discrimination  all 
persons  who  apply  for  w'ork.  It  would  be 
easy  to  limit  the  term  applicant  to  one 
who  has  filed  a  written  application  for 
employment  with  a  contractor.  Such  a 
definition,  however,  would  permit  a 
contractor  to  prescreen  too  easily  those 
persons  who  would  be  given  an 
opportunity  to  file  the  formal 
application.  On  the  other  hand,  a 
contractor  is  certainly  in  a  position  to 
gather  more  data  on  a  person  who 
submits  a  formal  application  and  is 
granted  some  type  of  an  interview  than 
it  is  on  a  person  who  makes  only  a 
casual  inquiry  about  employment.  But  it 
is  unlikely  that  any  definition  of 
applicant  can  be  constructed  with  such 
precision  that  reasonable  people  would 
not  disagree  about  specific  factual 
circumstances  fitting  within  the 
definition.  On  balance,  the  definition 
provides  adequate  protection  and  gives 
a  contractor  a  fair  standard  to  follow.  In 
the  event  that  disagreements  develop 
with  regard  to  specific  factual 
circumstances,  they  can  be  resolved 
through  conciliation  and  enforcement 
procedures. 

Complaint.  Except  for  the  addition  of 
the  phrase,  “former  employee,"  the 
definition  of  complaint  is  adopted  as 
proposed.  The  addition  of  this  new 
phrase  is  technical  in  nature  and  is 
made  simply  to  avoid  disputes  as  to 
whether  a  former  employee  may  file 
complaints.  Several  comments  were 
submitted  on  the  proposed  definition, 
but  they  relate  more  to  proposed  §  60- 
1.23  and  therefore  have  been  treated  in 
the  discussion  on  that  section. 

Establishment.  The  proposal 
attempted  to  balance  the  obligation  of 
all  contractors  subject  to  41  CFR  60-1.40 
and  Part  60-2  to  cover  all  employees 
with  an  affirmative  action  plan  with  the 
fact  that  some  establishments  are  so 
small  that  it  would  not  be  unreasonable 
to  combine  them  for  affirmative  action 
program  purposes.  Individuals 
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submitting  comments  were  primarily 
concerned  with  the  fact  that  the  term 
“small  locations"  was  not  defined  and 
that)  almost  all  physical  locations  have 
someone  who  exercises  a  degree  of 
personnel  authority,  even  though  most 
decisions  are  made  at  some  other 
location.  In  order  to  meet  those 
concerns,  a  revision  has  been  made  in 
the  definition  adopted  today.  “Small” 
has  been  defined  as  less  than  50 
employees,  and  such  locations  may  be 
combined  regardless  of  whether  some 
personnel  functions  are  exercised  there, 
ilowever,  in  order  to  prevent  against 
possible  misuse  of  the  ability  of 
contractors  to  consolidate 
establishments,  the  definition  clarifies 
the  fact  that  they  must  be  in  the  same 
SMSA  or  labor  area.  In  addition,  §  60- 
2.2  has  been  clarified  so  that  there  can 
be  no  doubt  regarding  each  covered 
contractor's  obligation  to  include  all  its 
employees  in  an  AAP. 

Handicapped  individual.  A  change 
was  proposed  in  this  definition. 
However,  no  major  revisions  in  the 
section  503  program  were  proposed 
because  efforts  are  underway  to 
conform  as  much  as  possible  the  section 
503  and  the  Department  of  Labor's 
section  504  regulations.  Therefore  any 
amendment  to  the  503  regulations  will 
be  deferred  to  that  effort. 

Minority  group.  No  amendment  was 
proposed  to  this  definition;  however,  it 
is  being  deleted  from  the  regulations 
because  it  no  longer  serves  a  useful 
purpose.  It  was  added  initially  to  require 
construction  contractors  to  include  at 
least  minority  women  in  their  goals 
efforts.  Since  May  1978  female 
utilization  goals  have  been  required  of 
construction  contractors. 

Prime  contractor.  A  number  of 
comments  objected  to  this  definition  and 
to  the  definition  of  “contractor  "  because 
they  include  persons  holding,  and  for 
purposes  of  enforcement,  persons  who 
have  held  a  contract.  The  comments 
expressed  the  view  that  whenever  the 
procured  goods  or  services  have  been 
delivered  in  accordance  with  the 
contract,  the  contractor’s  obligation  is 
terminated.  The  provisions  objected  to, 
however,  have  been  in  the  regulations 
since  1968  (see  33  FR  7805),  and  were 
not  proposed  to  be  amended.  The 
rationale  of  the  provision  is  that,  for 
example,  a  contractor  which  has 
delivered  the  goods  under  the  contract 
may  nevertheless  be  sanctioned  if  it  has 
not  performed  the  equal  employment 
opportunity  obligations  of  the  contract. 

3.  Section  60-1.4.  Paragraphs  (d),  |e) 
and  (f)  of  this  section  relating  to 
incorporation  by  reference, 
incorporation  by  operation  of  the  Order 
and  adaptation  of  language  have  been 


transferred  to  §§  80-1.45,  60-1.46  and 
60-1.47,  respectively.  In  addition,  as  part 
of  the  consolidation  of  the  regulations, 
these  sections  have  been  amended  to 
include  sections  402  and  503  within  their 
ambit,  and  comparable  sections  in  Parts 
60-250  and  60-741  have  been  deleted. 

4.  Section  60-1.5(o).  Generally, 
contracts  for  $10,000  or  less  are  exempt 
from  the  requirements  of  the  Order.  This 
exemption  has  not  been  applied  to 
Financial  institutions  which  are  covered 
by  the  Order  if  they  act  as  depositories 
of  Federal  funds  in  any  amount  or  as 
issuing  or  paying  agents  for  U.S.  savings 
bonds  or  savings  notes  in  any  amount. 

OFCCP  believes  that  Federal  deposit 
and  share  insurance  are  contracts 
within  the  meaning  of  the  Order  and  of 
sections  402  and  503,  Such  contracts  are 
excluded  from  the  generally  applicable 
$10,000  and  under  exemption  of  the 
Order.  (The  jurisdictional  amount  under 
section  402  is  $10,000  and  must  exceed 
$2,500  under  section  503.)  OFCCP's 
opinion  that  deposit  and  share 
insurance  are  contracts  within  the 
meaning  of  the  Order  and  sections  402 
and  503  is  contested  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
the  National  Credit  Union 
Administration  (NCUA),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB)  and  the  Comptroller  of  the 
Currency  (Comptroller).  These  financial 
institutions  regulatory  agencies  believe 
that  deposit  and  share  insurance  are  not 
contracts  within  the  meaning  of  the 
Order  and  of  sections  402  and  503. 

These  agencies  and  the  Federal  Home 
Loan  Bank  Board  (FHLBB)  contend  that 
only  the  financial  institutions  regulatory 
agencies  themselves  have  the  authority 
to  debar,  deny,  suspend  or  terminate 
deposit  or  share  insurance. 

On  February  22, 1980,  OFCCP 
published  a  clarification,  at  45  FR  11856, 
of  its  proposal  of  December  28, 1979.  In 
the  clarification,  OFCCP  indicated  that 
it  did  not  intend  to  debar  financial 
institutions  from  deposit  or  share 
insurance.  Rather,  in  a  proposed 
addition  to  §  60-1.29  (Enforcement 
Proceedings),  OFCCP  indicated  that, 
where  a  financial  institution  which  has 
Federal  deposit  or  share  insurance  is 
alleged  to  have  violated  the  Order, 
section  402  or  section  503,  the 
Department  of  Labor  would  pursue  one 
of  two  options  with  respect  to  the 
insurance  relationship — either  refer  the 
matter  to  the  appropriate  Federal 
financial  institutions  regulatory  agency 
for  action  under  that  agency’s 
procedures  or  to  the  Department  of 
justice. 

While  the  clarification  should  relieve 
public  concern  that  OFCCP  would  not 
endanger  the  accounts  of  innocent 


depositors,  the  questions  remain  of 
whether  deposit  or  share  insurance  are 
contracts  within  the  meaning  of 
Executive  Order  11246,  sections  402  and 
503  and  whether  the  financial 
institutions  regulatory  agencies  have 
exclusive  jurisdiction  to  deny  or 
terminate  deposit  or  share  insurance. 

All  agencies  will  be  free  to  argue  their 
respective  legal  positions,  if  necessary, 
in  any  subsequent  legal  proceedings  that 
may  arise. 

Under  the  regulations  published 
today,  where  financial  institutions  have 
contractual  relationships  with  the 
Faderal  Government  (other  than  deposit 
or  share  insurance),  OFCCP  may  enforce 
any  suspected  violations  of  the  Order  or 
of  sections  402  or  503  in  any  manner 
described  in  §  60-1.29,  including  referral 
of  the  matter  to  the  appropriate  financial 
institution  regulatory  agency  for 
enforcement  action.  See  §  60-l,29(i). 

In  those  few  instances  in  which  the 
only  nexus  between  a  financial 
institution  and  the  Federal  Government 
is  deposit  or  share  insurance,  OFCCP 
wilt  refer  the  matter  to  the  Department 
of  justice  under  section  209(a)(2)  of 
Executive  Order  11246  and  §  6b-1.29(f) 
of  the  regulations  for  injunctive  relief  or, 
if  appropriate,  exercise  its  discretion 
pursuant  to  section  209(a)(3)  of 
Executive  Order  11246  §  6()-1.29(h)  of 
these  regulations  to  recommend  to  the 
EEOC  that  proceedings  be  instituted 
under  Title  VII  of  the  Civil  Rights  Act  of 
1964.  In  addition,  OFCCP  also  may  refer 
such  matters  to  financial  institutions 
regulatory  agencies. 

Regulations  for  the  FHLBB  explicitly 
prohibit  employment  discrimination.  See 
12  CFR  528.7  (1979).  OFCCP  and  EEOC 
encourage  the  FDIC  and  NCUA  to 
publish  similar  regulations. 

The  proposed  amendment  to  add 
utilities  which  comprise  part  of  a  Stale 
or  local  government  to  the  list  of 
agencies  of  such  governments  which 
must  develop  and  maintain  written 
affirmative  action  programs  has  been 
adopted. 

5.  Section  60-1.7.  This  section  requires 
contractors  with  50  employees  and  a 
contract  of  $50,000  to  file  the  EEO-1 
report.  It  also  requires  contractors  to 
make  certain  certifications  in  their  bids 
with  rt'gard  to  AAPs  and  other  aspects 
of  compliance.  In  addition,  prime 
contractors  are  required  to  obtain  the 
same  certifications  from  their 
subcontractors.  The  certi fieri ti on 
requirement  has  resulted  in  a  major 
paperwork  requirement.  Contractors, 
not  knowing  precisely  when  they  may 
be  required  to  make  such  certifications 
or  require  them  of  their  subcontractors, 
have  adopted  the  practice  of  requiring 
on  an  annual  basis  such  certifications 
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from  their  vendors  and  others  which 
may  have  or  develop  a  contractual 
relationship  with  them. 

The  proposed  amendment,  consistent 
with  the  proposed  amendments  to  §  60- 
1.40  and  §  60-2.1,  would  require  a 
contractor  with  50  employees  and 
contracts  which  total  $50,000  to  file  the 
EEO-1  report.  No  amendments  were 
proposed  regarding  the  certification 
requirements.  Nevertheless,  the 
comments  raised  the  paperwork  burden 
argument  both  with  respect  to  EEO-1 
reports  and  the  certification 
requirements. 

The  proposed  amendment  to  §  60-1.40 
and  to  §  60-2.1  which  would  require 
contractors  to  accumulate  contracts  to 
$50,000  for  purposes  of  coverage  under 
Revised  Order  4  is  adopted  [see 
discussion  under  §  60-1.40  below). 
Similary,  the  proposed  amendment  to 
§  60-1.7  to  require  such  contractors  to 
submit  EEO-1  reports  is  adopted. 

The  certification  of  the  prime 
contractor  to  the  contracting  agency  is 
retained.  However,  the  obligation  of 
prime  contractors  to  obtain 
certifications,  from  subcontractors  is 
discontinued.  In  other  words,  prime 
contractors  will  make  the  certification 
only  to  the  contracting  agency  and  only 
with  respect  to  their  own  practices. 

They  no  longer  will  be  required  to 
obtain  certifications  from  their 
subcontractors. 

Finally,  paragraph  [c]  of  this  section 
which  states  that  data  obtained  under 
§  60-1.7  will  be  used  only  in  connection 
with  administering  the  Executive  Order 
and  the  Civil  Rights  Act  of  1964  was  not 
proposed  to  be  amended.  Paragraph  (c), 
however,  is  viewed  as  a  potential 
obstacle  to  sharing  information  for 
purposes  of  enforcing  other  EEO  laws.  It 
is  very  likely,  for  example,  that  OFCCP 
will  share  information  with  Federal 
agencies  which  have  EEO 
responsibilities  under  statutes  other 
than  the  Civil  Rights  Act.  Therefore,  in 
the  regulation  adopted  today,  paragraph 
[c)  has  been  deleted  from  §  60-1.7.  See 
discussion  of  §  60-1.43  below. 

6.  Section  60-1.8.  This  section  requires 
a  certification  that  the  contractor’s 
facilities  are  not  segregated.  The 
proposal  would  delete  the  certification 
but  contractors  would  continue  to  have 
an  obligation  not  to  maintain  facilities 
on  a  segregated  basis.  Contractors  also 
would  be  required  to  assure  privacy 
between  the  sexes  in  toilet,  changing 
and  similar  facilities.  The  regulation  is 
adopted  as  proposed. 

7.  Section  60-1.9.  The  regulatory 
policy  of  providing  for  limited  union 
participation  in  the  compliance  process 
under  the  Executive  Order  dates  back  to 
the  days  of  the  President's  Committee 


on  Equal  Employment  Opportunity.  The 
present  regulations  continue  that  policy 
and  provide  for  hearings  and  other 
efforts  with  regard  to  employee 
representatives,  to  assist  in 
implementing  the  purposes  of  the  Order. 
They  also  provide  that  collective 
bargaining  representatives  shall  be 
given  an  opportunity  to  present  their 
views  to  OFCCP  when  compliance  with 
the  Order  necessitates  a  revision  of  the 
labor  agreement.  In  addition,  the 
Director  of  OFCCP  may  notify  Federal, 
state  and  local  agencies  when  unions 
are  violating  equal  employment  laws. 

The  proposal  would  restructure  §  60- 
1.9.  The  proposal  also  would  transfer 
comparable  provisions  from  the 
veterans  (Part  60-250)  and  the 
handicapped  (Part  60-741)  regulations  as 
part  of  the  general  consolidation  of  the 
regulations,  and  delete  the 
corresponding  provisions  in  Parts  60-250 
and  60-741.  The  thrust  of  the  comments 
was  that  the  proposal  would  allow 
union  participation  in  activities  which 
essentially  are  matters  between  the 
Government  and  contractors,  and  that 
such  participation  should  not  occur 
without  concomitant  duties  on  the 
unions. 

As  pointed  out  above,  the  concepts 
embodied  in  this  regulation  have 
remained  consistent  since  the  early 
1960s  and  revisions  of  those  concepts 
were  not  proposed.  Moreover,  this 
section  and  the  corresponding  sections 
in  Parts  60-250  and  60-741  have  not 
generated  substantial  activity.  It  also  is 
considered  to  be  essential  that  unions 
be  allowed  to  present  their  views, 
particularly  when  a  bargaining 
agreement  may  require  revision,  in  order 
to  achieve  compliance  under  the  three 
laws  administered  by  OFCCP.  This 
approach  is  consistent  with  the  concept 
of  conciliation  which  is  a  touchstone  of 
all  Federal  equal  employment 
opportunity  laws.  Accordingly,  this 
section  has  been  amended  to  require 
notification  to  the  union  of  on  site 
reviews  and  an  invitation  to  participate 
in  conciliation  discussions  to  the  extent 
those  discussions  involve  proposed 
changes  in  the  collective  bargaining 
agreement. 

Contractors  are  obligated  to  advise 
labor  unions  and  other  workers’ 
representative  of  the  contractors’ 
contractual  obligations  under  the 
Executive  Order.  The  OFCCP  also 
expects  contractors  to  inform  unions 
and  other  workers’  representatives  of 
items  disclosed  in  the  compliance 
review  which  require  changes  in  a 
collective  bargaining  agreement,  and 
initially  seek  a  resolution  with  the 
union. 


Accordingly,  the  proposed’-^ 
amendment  to  §  60-1.9  is  adopted  as 
modified.  (See  discussion  of  §  60-1.25 
relating  to  show  cause  notices.) 

8.  Section  60-1.20.  This  section 
outlines  in  broad  form  the  basic 
procedures  for  conducting  compliance 
reviews.  The  proposal  would  amend 
§  60-1.20  by  consolidating  therein  all  the 
general  procedures  relating  to 
compliance  reviews  except  for  preaward 
reviews.  The  proposal  also  would 
transfer  certain  items  relating  to 
compliance  reviews  to  this  section  from 
Revised  Order  14  (Part  60-60)  which 
today  is  being  deleted  from  the 
regulations.  Finally,  the  proposal  would 
amend  §  60-1.20  to  state  that 
compliance  reviews  under  sections  402 
and  503  would  be  governed  by  this 
section  also. 

Some  comments  objected  to  the 
references  to  sections  402  and  503  on  the 
grounds  that  compliance  reviews  are  not 
authorized  under  those  two  statutes. 
These  statutes,  of  course,  provide  for 
broad  rulemaking  authority.  They 
emphasize  complaint  processing  but 
nothing  in  the  statutes  indicates  that 
compliance  is  to  be  achieved  only 
through  investigations  of  complaints. 
Indeed,  if  Congress  had  intended  that 
compliance  activity  should  depend  upon 
receipt  of  a  complaint  it  could  have  so 
provided  explicitly.  The  only  reasonable 
conclusion  is  that  Congress  intended 
that  a  full  complement  of  enforcement 
mechanisms  be  available  to  achieve 
compliance  with  sections  402  and  503. 

Some  of  the  comments  raised 
objections  to  the  provision  which  states 
that  contractors  will  be  notified  that 
commitments  in  a  conciliation 
agreement  do  not  preclude  future 
determinations  of  noncompliance  based 
either  on  a  finding  that  the  commitments 
are  inadequate  to  achieve  compliance  or 
on  a  violation  not  previously  revealed. 
This  concept  has  been  in  the  regulations 
since  1968  (see  33  FR  7808).  Moreover,  it 
is  not  unusual  for  conciliation 
agreements  or  even  court  orders  to  be 
modified  in  order  to  achieve  full 
compliance.  If  circumstances  do  occur 
where  further  corrective  action  is 
required,  it  is  appropriate  to  attempt 
other  resolutions  to  achieve  full 
compliance.  In  such  event,  the  rule 
adopted  today  requires  that  the 
contractor  be  given  notice  by  show 
cause  rather  than  by  the  15-day  notice  of 
violations.  See  §  60-1.25.  The  comments 
also  raised  questions  about  delegations 
of  authority  to  conduct  compliance 
reviews.  The  practice  is,  as  reflected  in 
the  proposal,  that  compliance  reviews 
are  conducted  under  the  general 
supervision  of  the  OFCCP  Assistant 
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Regional  Adninistrators.  However,  from 
lime-to-tiiae,  national  ofTice  officials 
also  eondoet  compliance  reviews,  and 
the  purpose  of  tbe  delegation  is  to 
continue  to  aBow  for  that  possibility. 

The  section  is  adopted  as  proposed. 
However,  smaR  technical  word  changes 
have  been  incorporated  into  the  final 
rule  such  as  substituting  the  word 
“action”  for  “commitment”  in  §  60- 
1.20(c). 

9.  Section  60-1.21.  The  proposal  would 
add  a  new  section  to  the  regulations 
which  would  modify  the  existing 
preaward  concept.  Preawards  would 
also  be  applied  to  the  veterans  and 
handicapped  workers  programs.  Forty- 
five  days  notice  from  contracting 
agencies  to  OFCCP  would  be  required 
for  formally  advertised  competitive 
contracts,  and  120-days  notice  would  be 
required  for  negotiated  contracts,  in 
place  of  the  present  30-days  notice  for 
all  contracts  subject  to  the  preaward 
requirement.  Preaward  reviews  would 
be  mandated  only  where  the  proposed 
contact  exceeds  $1  million,  and  the 
proposed  contract  is  to  be  performed  at 
an  establishment  with  250  or  more 
employees  where  a  compliance  review 
has  not  been  conducted  in  the  previous 
24  months.  Currently,  there  is  no 
employee  number  threshold.  Tbe  present 
monetary  threshold  is  “exceeding  $1 
million”  and  the  previous  compliance 
review  period  is  12  months.  A  new 
provision  would  give  the  Director, 
OFCCP,  discretionary  authority  to 
conduct  preaward  compliance  reviews 
of  any  contractor  even  though  the 
establishment  has  less  than  250 
employees  and  a  compliance  review  has 
been  conducted  within  the  last  24 
months.  If  the  compliance  review  is  not 
completed  or  if  the  contractor/bidder's 
alleged  noncompliance  is  not  resolved 
prior  to  the  award  date  of  the  contract, 
the  proposal  would  also  permit  the 
Director  to  request  the  contracting 
agency  to  delay  the  award  of  the 
contract  until  such  time  as  the 
contractor  is  found  eligible  or  ineligible 
for  the  contract  in  accordance  with  tbe 
hearing  procedures  proposed  in  §  60- 
30.38.  If  the  Director  requested  a  delay, 
the  contracting  agency  would  be 
required  to  delay  award  unless  it 
determined  that  a  delay  would  be 
contrary  to  the  national  security.  In  all 
other  cases  where  the  preaward  review 
is  not  completed,  clearance  would  be 
granted. 

Civil  rights  groups  were  about  evenly 
split  on  the  proposal  with  half  favoring 
retention  of  present  thresholds  and  the 
remainder  favoring  the  “freed-up 
resources"  to  concentrate  on  target 
reviews.  Contractors  favored  the 


increases  in  the  preaward  threshold,  but 
urged  extension  of  the  tihreeholds  to  $10 
million  and  36  moaths. 

Contractors  and  Federal  agencies 
opposed  the  provisions  requiring  45 
days  advance  notice  for  oompetitive 
contracts  and  120  days  for  negotiated 
contraots  (paragraph  c).  Both  groups 
stated  that  the  time  delay  would 
increase  costs  and,  in  many  instances, 
would  hamper  Federal  agencies  in  their 
procurement  efforts.  Most  of  these 
comments  recommended  that  the 
present  30-days  notice  be  retained. 

Contractors  objected  to  the  delay’ of 
award  (paragraph  (f))  because  they 
viewed  such  a  procedure  as  a 
debarment  without  a  hearing,  and 
Federal  agencies  viewed  it  as  an 
interference  with  the  procurement 
process.  One  comment  recommended 
adding  a  provision  that  the  contracting 
agency  would  be  obligated  to  delay  the 
award  only  where  it  was  feasible. 

Several  comments  stated  that  the 
subsection  is  not  clear,  especially  the 
provision  which  provides  that  unless  a 
preliminary  hearing  has  been 
commenced,  or  would  be  invoked 
shortly,  the  award  of  the  contract  shall 
not  be  withheld.  They  said  the  word 
“shortly”  is  indefinite.  One  contractor 
recommended  that  a  specific  number  of 
days  be  set. 

Some  contractors  and  a  Federal 
agency  opposed  paragraph  (i)  which 
would  authorize  the  Director  to  direct  a 
preaward  review  on  the  basis  of  a 
contractor’s  prior  statement  that  it 
would  no  longer  contract  with  the 
Government.  The  Federal  agency 
questioned  how  the  Government  would 
know  when  a  contractor  has  made  such 
a  statement.  Contractors  commented 
that  the  paragraph  would  constitute 
retaliation  against  contractors  for 
exercising  their  freedom  of  speech. 

This  section  and  the  entire  proposal, 
consistent  with  Executive  Order  12044, 
were  subject  to  intensive  participation 
by  the  public  prior Jto  publication  in  the 
Federal  Register.  Persons  thought  to 
have  an  interest  were  directly  contacted 
and  a  series  of  open  conferences  w’as 
held.  As  a  result  of  this  public 
participation,  this  section  went  through 
a  number  of  revisions  prior  to 
publication  for  comment.  The 
suggestions  for  change  made  by  the 
various  groups  in  the  formal  comments 
reflect  the  fact  that  the  proposal 
represents  a  balancing  of  interests. 
While  the  increase  in  the  thresholds  for 
preaw'ards  was  not  popular  with  some 
civil  rights  groups,  others  recognized  the 
benefits  which  will  result  from  the  use 
of  "freed-up”  resources  to  concentrate 
on  reviews  which  may  produce  greater 
results.  Contractors  and  contractor 


associations  agreed  with  the  mcreased 
preaward  thresholds  and  recommended 
even  higher  thresholds.  Neither 
contractors  nor  Fedu'al  agmeies 
favored  the  increased  timeframes  for 
advance  notice  for  jweaward  reviews  or 
authority  for  the  Director  t«  request 
delay  of  award.  Both  groups  complained 
of  the  increased  costs  and  delays  that 
would  result  from  delay  of  award.  Most 
contractors  objected  to  paragraph  (i), 
which  would  give  the  Director  discretion 
to  order  a  preaward  review  where  a 
contractor  has  stated  that  it  will  not 
contract  with  the  Government. 

The  rule  adopted  today  has  been 
modified  further  to  take  into  account 
some  of  the  objections  raised  in  the 
comments.  The  prime  concerns  of  the 
Department  of  Labor  are  that  the 
interest  of  groups  protected  under  the 
three  programs  be  assured  and  that 
procedures  be  designed  which 
accomplish  that  goal  in  a  fair  and 
uniform  way  with  consideration  being 
given  to  the  resources  available  to 
perform  the  job.  The  proposal  was 
designed  to  achieve  these  goals.  The 
timeframes  proposed  with  regard  to 
notice  from  contracting  agencies,  the 
Department  believes,  give  OFCCP  just  a 
bit  more  flexibility  to  process  preaward 
requests.  However,  the  120-day  notice 
proposed  for  negotiated  contracts  has 
been  dropped  and  a  flat  45-day 
preaward  notice  has  been  adopted  for 
both  advertised  and  negotiated 
contracts.  The  extension  of  the  review 
threshold  to  24  months  also  assists  in 
that  same  connection.  (For  a  discussion 
of  the  types  of  problems  the  present 
preaward  procedures  are  causing  see  44 
FR  77006.) 

Although  the  number  of  reviews 
mandated  under  the  prese."'t  preaward 
procedure  will  be  reduced  because  of 
the  increased  thresholds,  discretionary 
preaward  reviews  are  being  authorized 
so  that  even  if  such  reviews  are  not 
mandated,  they  will  be  conducted  where 
warranted. 

Paragraph  (i)  as  proposed  has  not 
been  adopted.  The  sole  idea  behind 
proposed  paragraph  (i)  was  that  where  a 
contractor  discontinues  contracting  with 
the  Government  because  of  what  the 
contractor  perceives  as  burdens  of  the 
contract  compliance  programs,  it  was 
considered  to  be  a  fair  requirement  to 
determine  whether  the  contractor  is 
complying  with  equal  employment 
obligations  before  it  resumes  a 
contractual  relationship  with  the 
Government.  After  considering  all 
factors,  however,  paragraph  (i),  as 
proposed,  is  not  necessary  to  achieve 
this  goal.  For  example,  there  have  been 
instances  where  contractors  have 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations  86221 


accepted  debarments  rather  than 
comply.  Such  contractors  must  come 
into  compliance  with  the  Order  and 
sections  402  and  503  before  they  may 
resume  Government  contracting. 
Moreover,  a  noncomplying  contractor 
may  be  debarred  even  though  it  has 
performed  the  goods  or  services  aspects 
of  its  contract  (see  discussion  above 
regarding  the  definition  of  prime 
contractor).  Also,  paragraph  (e)  of  this 
section  as  adopted  today  provides 
adequate  authority  to  conduct  preaward 
reviews  in  such  situations. 

Finally,  with  regard  to  requests  that 
awards  be  delayed  so  that  the 
preliminary  enforcement  proceeding  be 
instituted,  the  word  “shortly”  has  been 
deleted  and  the  phrase,  “15  working 
days,”  has  been  substituted.  The 
concept  is  that  a  'decision  to  pursue  the 
hearing  route  has  been  made  at  least 
preliminarily  before  the  request  to  the 
contracting  agency  is  made.  Such  delays 
would  allow  the  necessary  paperwork 
and  filing  procedures  to  be  completed. 

A  clarification  has  been  added  to 
show  that  the  request  applies  to  all 
other  pending  contracts  at  the 
establishment  which  triggered  the 
preaward  review.  The  request  would  not 
apply  to  establishments  which  are  not 
part  of  the  preaward  review. 

10.  Section  60-1.22.  No  substantive 
changes  were  proposed  in  this  section.  It 
would  combine  present  §§  60-1.21  and 
60-1.22.  The  proposal  is  adopted. 

11.  Section  60-1.23.  The  proposed 
amendment  to  this  section  relates  to 
complaints  filed  by  third  parties. 

All  contractors  and  contractor 
associations  opposed  the  addition  of 
third  party  complaints  which  do  not 
identify  the  complainant.  The  female 
and  minority  groups  which  commented 
upon  this  section  favored  the  addition  of 
third  party  complaints. 

All  contractors  which  submitted 
detailed  statements  on  the  third  party 
complaint  issue  were  of  the  opinion  that 
permitting  complaints  by  unidentified 
third  parties  would  be  a  denial  of  due 
process.  Most  said  the  procedure  would 
be  unfair  and  that  contractors  have  the 
right  to  know  their  accusers.  Others 
commented  that  unidentified  third  party 
complaints  would  lead  to  contractor 
harassment;  that  third  party  complaints 
would  frequently  be  frivolous;  that  such 
a  process  constituted  an  unwarranted 
fishing  expedition;  that  it  would  lead  to 
forum  shopping;  that  the  process  is  not 
needed  because  persons  are  protected 
from  intimidation  and  interference;  that 
unions  would  be  able  to  file  against 
contractors  under  this  provision  which 
would  permit  OFCCP  to  interfere  in  the 
collective  bargaining  process;  and  that  it 
is  not  needed  as  it  would  apply  only  to 


the  small  number  of  persons  who  would 
not  file  themselves  or  authorize  another 
to  file  on  their  behalf.  The  contractors 
recommended  that  the  section  be 
deleted  or  that  the  complainant  be 
identified.  It  was  also  recommended 
that  the  contractor  receive  a  copy  of  the 
complaint  before  any  investigation. 
Educational  institutions,  as  a  whole, 
were  opposed  to  inclusion  of  third  party 
complaints. 

The  wording  of  proposed  §  60-1.23(a) 
which  states  that,  “Signed  third  party 
complaints  will  be  accepted  which  do 
not  identify  the  complainant  *  *  *”  is 
confusing.  Obviously,  if  a  complaint  is 
signed,  the  complainant  is  identified. 

The  confusion  was  compounded 
because  the  proposal  would  delete  a 
provision  in  the  existing  regulations  at 
§  60-1.23(a)  which  permits  class  type 
complaints  that  do  not  identify  the 
discriminatees.  The  intent  was  and  is  to 
permit  a  complaint  alleging  class  type 
discrimination  to  be  filed  by  third 
parties  regardless  of  whether  the 
discriminatees  are  identified.  Individual 
complaints  may  be  filed  by  the 
discriminatee  or  the  discriminatee's 
authorized  representative.  Third  parties 
would  be  able  to  file  class  type 
complaints  without  authorization  from 
the  discriminatees. 

The  drafting  problems  discussed 
above  have  been  corrected  and  the 
proposal  as  modified  is  adopted. 
Comparable  changes  have  been  made  in 
the  complaint  provisions  of  the  veterans 
and  handicapped  regulations  (41  CFR 
60-250.23  and  41  CFR  60-741.23).  The 
comments  regarding  due  process,  etc., 
are  not  well  founded.  A  complaint 
simply  precipitates  the  investigatory 
process.  If  the  allegations  in  the 
complaint  are  verified  by  the 
investigation,  then  the  Department  of 
Labor  becomes  the  accuser  and  ' 
attempts  resolution  through  conciliation. 
Moreover,  it  is  essential  that 
information  regarding  employment 
discrimination  be  available  to  the 
Department.  This  avenue  to  employment 
discrimination  information  should  not 
be  closed  because  a  victim  of 
discrimination  is  reluctant  to  make 
direct  contact  on  his/her  own  behalf. 
Indeed,  other  enforcement  programs 
administered  by  the  Department  for 
many  years  have  observed  the  practice 
of  accepting  anonymous  complaints. 

12.  Section  60-1.24.  The  proposal 
would  permit  OFCCP  the  discretion  to 
“defer,”  rather  thanf  “refer,”  complaints 
to  EEOC.  Deferral  would  mean  that 
OFCCP  would  retain  jurisdiction  over 
the  complaints  and  could  later 
investigate  the  complaints  if  OFCCP 
chose  to  do  so.  The  proposal  states  that 


the  complainant  would  be  notified  of 
any  deferral.  Complaints  deferred  to 
EEOC  and  unresolved  at  the  time  of  a 
later  OFCCP  compliance  review,  as  well 
as  those  retained  at  OFCCP,  would  be 
investigated  and  resolved  during  that 
compliance  review  of  the  contractor 
against  which  the  complaints  are  filed. 

Nearly  all  comments  were  opposed  to 
deferral.  Contractors  and  contractor 
associations  thought  the  OFCCP  should 
not  process  complaints,  except  for 
broadly  based  systemic  complaints,  and 
should  refer  all  other  complaints  to 
EEOC.  Others  objected  that  retaining 
complaints  to  be  resolved  during 
compliance  reviews  was  impractical; 
that  complicated  complaints  take  more 
time  to  resolve  than  is  permitted  during 
the  compliance  review  process;  that 
merging  complaint  resolution  with 
compliance  reviews  gives  OFCCP 
disproportionate  leverage  to  force 
settlement;  that  concentrating  on 
complaints  will  give  a  few  persons 
attention  at  the  expense  of  women  and 
minorities  in  general;  and  that  deferral 
was  contrary  to  President  Carter's 
Reorganization  Plan.  Contractors  also 
recommended  that  OFCCP  notify  them 
of  deferrals  in  the  interest  of  fairness. 
Most  contractors  and  contractor 
associations  expressed  fear  that  deferral 
would  lead  to  multiple  investigations  of 
the  same  complaint. 

As  proposed,  §  60-1.24  undoubtedly 
would  expand  the  number  of  complaints 
processed  by  OFCCP.  OFCCP,  as  a 
matter  of  policy  and  procedure, 
traditionally  has  referred  most 
individual  complaints  to  EEOC  for 
investigation  and  normally  retained  only 
class  type  complaints  for  investigation. 
Under  proposed  paragraph  ())),  OFCCP 
would  be  required  to  investigate  all 
complaints  which  it  elected  to  retain 
and  not  defer  to  EEOC.  In  addition,  all 
class  type  complaints  would  be  deemed 
to  be  retained  by  OFCCP,  even  though  a 
copy  may  have  been  sent  to  EEOC.  The 
class  or  systemic  complaints  would  be 
required  to  be  investigated  and  resolved 
in  the  next  compliance  review  of  the 
contractor. 

In  the  final  regulation,  paragraph  (b) 
has  been  modified  to  make  it  clear, 
..consistent  with  OFCCP  past  practice, 
that  all  systemic  and  class  complaints 
will  be  retained,  investigated  and 
resolved  by  OFCCP.  However,  EEOC, 
under  the  final  rule  adopted  today,  could 
request  that  such  class  complaints  be 
referred  to  it  in  order  to  avoid 
duplication  and  to  assure  effective  law 
enforcement.  In  resolving  the  class 
complaints  referred  to  EEOC  at  its 
request,  the  two  agencies  will  consult 
and  coordinate  with  each  other  to 
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ensure  that  the  resolution  of  such 
complaints  comports  with  the 
requirements  of  the  two  agencies.  As 
modified,  the  proposal  is  adopted.  In 
addition,  this  section  has  been  amended 
on  final  rulemaking  to  state  that  OFCCP 
v/ill  also  investigate  and  resolve 
individual  complaints,  on  file  with 
OFCCP  at  the  commencement  of  a 
compliance  review,  against  the 
contractor  establishment  if  resolution  of 
such  individual  complaints  does  not 
unduly  delay  completion  of  the 
compliance  review.  Also,  on  final  rule 
making  the  word  “refer”  has  been 
substituted  for  “defer." 

With  regard  to  OFFCCP  investigating 
complaints,  the  Executive  Order 
specifically  authorizes  complaint 
investigations.  Moreover,  all  Federal 
EEO  agencies  are  making  every  effort  to 
ensure  that  duplication  (in  this  instance 
separate  investigations  by  EEOC  and 
OFCCP  on  the  same  issue)  is  eliminated. 

Paragraph  (c)(5),  regarding  the 
authority  of  the  Director  to  reconsider 
matters  pending  in  OFCCP  has  been 
transferred  to  41  CFR  60-1.27  because 
paragraph  (c)(5)  haa  application  and 
implications  beyond  complaints. 

13.  Section  60-1.25.  This  amendment 
was  proposed  as  a  new  section  dealing 
with  show  cause  notices  and  notices  of 
violation.  Paragraph  (a)  would  set  forth 
the  circumstances  under  which  a  show 
cause  notice  or  a  notice  of  violation 
would  be  served  on  the  contractor. 
Paragraph  (b)  delineates  the  contents  of 
a  show  cause  notice  and  when  it  would 
be  used. 

Paragraph  (c)  would  provide  the 
circumstances  under  which  'a  notice  of 
violation  would  be  used.  A  notice  of 
violation  would  be  permitted  where 
circumstances  do  not  permit  30  days  to 
resolve  the  matters  under  investigation; 
where  there  is  a  serious  violation;  and 
where  the  violation  is  the  subject  of  a 
prior  conciliation  agreement,  letter  of 
commitment  or  consent  or  other  decree. 

Paragraph  (d)  would  provide  that 
where  a  notice  to  show  cause  or  notice 
of  violation  proposes  a  change  in  a 
collective  bargaining  agreement,  the 
collective  bargaining  representative 
would  be  given  notice  of  the  proposed 
change  and  invited  to  participate  in 
conciliation. 

Paragraph  (a).  This  paragraph  would 
have  provided  for  a  show  cause  notice 
in  appropriate  circumstances  if 
deficiencies  revealed  in  the  course  of  a 
review  or  investigation  have  not  been 
resolved  by  some  form  of  an  agreement. 
Paragraph  (b)  would  have  provided  for  a 
show  cause  notice  in  appropriate 
circumstances  where  the  deficiency  is 
not  covered  by  an  “existing”  agreement. 
One  comment  argued  that  as  a  result  of 


the  word  “existing,"  paragraph  (a)  is 
voided.  The  contractors  recommended 
that  paragraph  (b)  be  eliminated. 

Paragraph  (b).  Several  contractors  and 
two  construction  contractor  associations 
recommended  deletion  of  the  last 
sentence  which  permits  finding  a 
previous  conciliation  agreement 
inadequate. 

Paragraph  (c).  An  association  claimed 
that  the  paragraph  is  vague  as  to  when  a 
notice  of  violation  would  be  used.  An 
association  and  two  educational 
institutions  further  stated  that  15  days 
would  be  insufficient  to  conciliate  and 
respond.  Further,  the  association 
believed  that  a  serious  violation  would 
require  more,  not  less,  time  to  resolve. 

Paragraph  (d).  One  contractor  stated 
that  OFCCP  should  not  get  involved  in 
union-management  disputes  unless  there 
is  an  impasse.  A  union  commented  that 
there  is  not  enough  participation  by 
unions. 

The  rule  adopted  today  follows  the 
concepts  contained  in  the  proposal. 
However,  certain  changes  have  been 
added  to  conform  this  section  to  other 
regulations  and  to  take  into  account 
problems  raised  by  the  comments.  Some 
restructuring  of  this  section  has  been 
made  in  this  process. 

Under  present  regulations  a  show 
cause  notice  is  not  required  in  all 
instances.  Accordingly,  §  60-1.25  has 
been  modified  to  refer  to  situations  in 
which  a  show  cause  notice  is  not 
required  to  be  used.  With  respect  to 
paragraph  (b),  the  intention  was  to  show 
that  in  some  circumstances  a 
notification  other  than  a  show  cause 
notice  must  be  used.  However,  the 
phraseology  was  confusing.  This 
confusion  has  been  eliminated  by  cross 
referencing  other  sections  of  the 
regulations  which  describe  the 
situations  when  a  notification  other  than 
a  show  cause  is  required. 

With  regard  to  the  comments 
concerning  inadequate  remedies  in 
conciliation  agreements  and  concerning 
collective  bargaining,  see  the 
discussions  above  relating  to 
compliance  reviews  (§  60-1.20)  and 
unions  participating  in  the  conciliation 
process  (§  60-1.9). 

14.  Section  60-1.26.  This  section  would 
consoldiate  the  regulations  dealing  with 
the  contents  of  conciliation  agreements. 
The  major  amendment  proposed  was 
that  conciliation  agreements  would  not 
be  entered  into  after  enforcement 
proceedings  have  been  initiated. 

The  general  tenor  of  the  comments 
received  from  contractors  is  that 
clarification  is  needed  as  to  when  a 
letter  of  commitment  would  be  required. 
Another  comment  stated  that  a 
complaint  is  necessary  for  jurisdiction 


under  section  503.  A  contractor  stated 
that  a  conciliation  agreement  should  be 
accepted  when  signed  rather  than  45 
days  after  receipt  by  the  Director. 

On  the  matter  of  when  a  conciliation 
agreement  would  be  used,  paragraph  (e) 
states  that  a  letter  of  commitment, 
rather  than  a  concilation  agreement,  is  ' 
to  be  used  for  “minor  technical 
deficiencies."  The  OFCCP  manual 
provides  instruction  as  to  when 
conciliation  agreements  as  opposed  to 
letters  of  commitment  should  be  used. 

The  provision  that  a  conciliation 
agreement  will  not  be  entered  into  after 
enforcement  proceedings  have 
commenced  contemplates  that 
subsequent  settlements  normally  will  be 
in  the  form  of  consent  decrees  rather 
than  conciliation  agreements.  It  was  not 
intended  to  suggest  that  settlements 
would  not  be  made  after  enforcement 
proceedings  commence. 

Contractors  recommended  that 
conciliation  agreements  become 
effective  when  signed  by  the  Assistant 
Regional  Administrator  because 
otherwise  they  are  uncertain  whether 
the  conciliation  agreement  has  been 
accepted  by  the  Director.  However,  the 
45-day  review  period  is  considered  to  be 
important  at  least  for  the  immediate 
future  in  order  to  ensure  uniformity  and 
consistency  among  the  regions. 

The  amendment  is  adopted  as 
proposed. 

15.  Section  60-1.27.  Subsection  (a)  of 
this  section  which  presently  is  section 
60-1.25  permits  the  Director  to  assume 
jurisdiction  over  matters  pending  in 
OFCCP.  The  only  substantive  change 
proposed  to  this  section  would  be  to  add 
a  reference  to  sections  402  and  503.  The 
thrust  of  the  comments  was  that  this 
section  was  an  unnecessary  statement 
of  the  obvious  and  recommended  that 
the  section  be  deleted. 

This  section  was  designed  at  a  time 
when  compliance  responsibilities  were 
assigned  to  various  compliance  agencies 
and  was  intended  to  give  OFCCP  some 
control,  in  appropriate  circumstances, 
over  cases  being  processed  by  the 
former  compliance  agencies  or  which 
would  normally  be  within  the 
jurisdiction  of  a  particular  compliance 
agency.  The  present  regulations, 
however,  do  make  specific  delegations 
in  certain  instances  (see  41  CFR  60- 
1.20(b)).  By  stating  in  the  regulations 
that  the  Director  may  assume 
jurisdiction  over  matters  pending  in 
OFCCP,  a  number  of  process  questions 
will  be  avoided  which  have  arisen  from 
time-to-time  even  after  the  Executive 
Order  program  was  consolidated  into 
the  Department  of  Labor.  Subsection  (b) 
of  this  section  as  adopted  today 
presently  is  contained  in  §  60-1.24(r.)(5) 
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and  relates  to  the  authority  of  the 
Director  to  reconsider  matters.  See 
discussion  under  §  60-1.24  herein. 

16.  Section  60-1.28.  The  present 
regulation  prohibits  intimidation  or 
Interference  because  an  individual 
participates  in  compliance  activities 
(e.g.,  filing  a  complaint,  assisting  in  an 
investigation,  etc.).  The  prohibition 
applies  to  such  participation  under 
Federal  and  state  and  local  laws.  The 
proposed  antendment  would  transfer 
comparable  provisions  in  the  section  402 
and  503  regulations  to  this  section.  The 
proposed  amendment  also  would  add  a 
new  provision  which  would  prohibit  a 
contractor  from  intimidating  or 
interfering  with  an  individual  because 
he/she  opposed  an  employment  practice 
under  any  Federal  or  state  or  local  law. 
The  latter  provision  was  added  to  the 
regulations  at  the  request  of  the  EEOC 
in  consultations  with  that  agency  under 
Executive  Order  12067  prior  to 
publication  of  the  December  28. 1979. 
proposal. 

lire  comments  objected  to  the 
references  to  state  and  local  laws.  This 
reference,  of  course,  has  been  in  the 
regulations  for  a  number  of  years  albeit 
not  in  the  specific  context  of  the  new 
provisions.  The  objective  of  this  section 
is  not,  as  the  comments  suggest,  to 
enforce  a  state  or  local  law  but  to 
proscribe  activities  which  interfere  with 
a  person’s  exercise  of  his/her  rights 
under  a  state  or  local  law.  The 
amendment  is  adopted  as  proposed. 

17.  Section  60-1.29.  This  section  sets 
forth  in  general  outline  form  the 
procedures  governing  legal  proceedings 
to  enforce  the  Order  and  sections  402 
and  503.  The  proposal  would  reorganize 
the  present  regulation  and  transfer  it 
from  41  CFR  60-1.26  to  41  CFR  60-1.29. 
The  major  additions  to  the  section 
would  be  paragraphs  (e),  (h)  and  (i).  The 
latter  two  paragraphs  relate,  in  part,  to 
the  issue  of  Federal  deposit  and  share 
insurance,  and  are  discussed  under 

I  60-1.5{a). 

Paragraph  (e)  would  establish  a 
preliminary  enforcement  procedure 
under  41  CFR  60-30.38.  The  Preliminary 
enforcement  proceeding  would  be 
utilized  when:  (1)  The  contractor  is 
engaging  in  unlawful  employment 
practices;  (2)  the  contractor  has  refused 
or  failed  to  develop  or  submit  a  current 
AAP;  (3)  the  contractor  has  failed  or 
refused  to  supply  requested  records;  (4) 
the  contractor  has  failed  or  refused  to 
permit  access  to  its  premises,  records,  or 
to  its  employees  or  witnesses  for 
interviewing;  or  (5)  the  contractor  has 
engaged  in  intimidation  or  retaliation. 

The  comments  expressed  the  view 
that  “unlawful  employment  practices"  is 
too  broad  a  standard  upon  which  to 


invoke  a  preliminary  enforcement 
proceeding  suggesting  that  the 
procedure  will  be  abused.  The  prime 
purpose  of  a  preliminary  enforcement 
proceeding  is  to  obtain  resufts  promptly 
in  those  circumstance  where  the  issues 
lend  themselves  to  quick  resolution  and 
where  a  prompt  resolution  is  needed;  for 
example,  when  there  are  impediments  to 
completing  the  review.  When  such 
impediments  exist,  a  process  should  be 
available  to  resolve  them  promptly.  Like 
the  expedited  hearing  procedure,  the 
preliminary  enforcement  procedure  is 
not  to  be  used  for  resolution  of  complex 
factual  issues,  including  complex  issues 
of  affected  class  relief. 

The  comments  are  correct  in  stating 
that  “unlawful  employment  practices”  is 
a  broad  standard  on  which  to  invoke  the 
preliminary  enforcement  procedures. 
However,  the  other  standards  are 
specific  and  relatively  well  defined.  It  is 
conceivable  that  practices  could  be 
revealed  in  an  investigation  which  are 
not  conveniently  catalogued  under  one 
of  the  speciHc  standards  but  which 
nevertheless  could  be  resolved 
promptly.  The  general  standard  would 
permit  the  processing  of  such  practices 
under  the  procedure.  At  the  same  time, 
however,  it  must  be  acknowledged  that 
the  timeframes  involved  in  the 
preliminary  enforcement  procedure 
apply  to  the  Department  as  well  as  to 
the  contractor.  The  timeframes 
themselves  will  operate  to  confine  the 
procedure  to  circumstances  which 
actually  are  suitable  for  prompt 
resolution.  In  addition,  the  word 
“unlawful"  has  been  deleted  and  the 
phrase,  “which  violate  its  contractual 
obligations,”  has  been  added  to  further 
deHne  “employment  practices." 

Section  60-1.29  is  adopted  as 
proposed  with  the  modifications 
discussed  here  and  elsewhere  in  this 
preamble. 

16.  Section  60-1.30.  The  present 
regulation  states  that  no  contractor  will 
be  debarred  without  being  afforded  an 
opportunity  for  a  hearing.  A  similar 
requirement  is  contained  in  the  section 
402  and  503  regulations.  The  proposal 
would  consolidate  the  requirements  for 
each  program  into  this  section.  In 
addition,  the  proposal  would  add  the 
requirement  that  prime  contractors 
w'ould  be  notified  when  contractors  are 
ineligible  for  subcontracts. 

A  small  number  of  comments  were 
received  on  the  proposal  which  focused 
on  the  notiHcation  of  prime  contractors 
requirement.  The  comments  objected  to 
the  notification  requirement,  but  also 
suggested  that  if  there  were  to  be 
notification  of  debarments,  fair  play 
dictated  that  comparable  notification  be 
provided  when  reinstatement  is  ordered. 


The  amendment  is  adopted  as  proposed. 
In  addition,  a  requirement  has  been 
added  to  §  60-1.31  that  notification  be 
provided  to  prime  contractors  when 
reinstatement  of  a  debarred  contractor 
is  ordered. 

19.  Section  60-1.31.  This  section  and 
comparable  sections  in  Parts  60-250  and 
60-741  presently  provide  that  a  debarred 
contractor  may  petition  for 
reinstatement  in  a  letter  to  the  Director, 
and  that  the  burden  will  be  on  the 
contractor  to  show  that  it  has 
established  and  w'ill  carry  out  policies 
and  practices  in  compliance  with  the 
Order,  sectic.i  402  and  section  503,  as 
appropriate. 

'The  proposal  would  establish  a  single 
reinstatement  procedure  for  each  of  the 
OFCCP  programs.  The  contractor  would 
have  the  burden  to  demonstrate  that  it  is 
entitled  to  reinstatement.  The  Director 
could  require  a  compliance  review 
before  reinstating  the  contractor  or 
remand  the  matter  to  the  Administrative 
Law  Judge  before  making  a  final 
determination  on  the  petition  for 
reinstatement.  Also,  any  party  or  person 
who  participated  in  the  debarment 
proceeding  would  have  a  right  to 
participate  in  the  reinstatement 
procedure. 

A  relatively  small  number  of 
comments  were  received  on  this 
proposed  amendment.  The  thrust  of  the 
comments  was  that  a  petition  for 
reinstatement  should  be  granted 
promptly,  and  that  reinstatement  should 
not  be  impeded  by  complex  procedures. 

The  amendment  is  adopted.  However, 
a  requirement  has  been  added  that  the 
petition  for  reinstatement  be  served  on 
the  parties  to  the  original  debarment 
proceeding.  If  parties  to  the  proceeding 
are  going  to  be  able  to  participate 
meaningfully  in  the  reinstatement 
procedure  as  they  will  have  a  right  to  do 
under  41  CFR  60-1.31(e),  a  copy  of  the 
petition  is  necessary. 

In  addition,  clarifications  have  been 
made  on  final  rulemaking  with  regard  to 
procedures  to  be  followed  when  the 
Director  remands  a  matter  subsequent 
to  a  petition  for  reinstatement. 

The  procedures  which  have  been 
added  are  based  on  experience  with 
petitions  for  reinstatement  and  the  need 
for  a  process  to  gather  facts  so  that  the 
Department  may  determine  whether  the 
contractor  will  implement  and  carry  out 
employment  practices  and  policies 
W'hich  are  in  compliance  with  the  Order 
and  sections  402  and  503,  as 
appropriate.  In  some  instances,  a 
compliance  review  may  be  necessary  to 
make  that  determination  and  in  others  a 
hearing  before  the  Administrative  Law 
Judge  may  be  appropriate.  In  either 
situation,  the  objective  is  to  determine 
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what  the  facts  are  and  to  provide  fair 
procedures  in  making  these 
determinations. 

20.  Section  60-1.40.  This  section 
presently  establishes  the  dollar  volume 
and  employee  thresholds  for  requiring 
written  affirmative  action  programs 
under  the  Executive  Order.  The  proposal 
would  add  two  new  requirements  to  this 
section.  Cofttractors  with  50  or  more 
employees  would  be  required  to 
aggregate  their  contracts  and  would  be 
subject  to  the  written  AAP  requirement 
if  the  total  dollar  value  of  the  contracts 
is  $50,000  or  more.  Also,  a  construction 
contractor  with  50  noncraft  employees 
and  a  $50,000  or  more  contract  or 
contracts  totaling  $50,000  or  more  would 
be  required  to  develop  and  implement  a 
written  AAP. 

The  majority  of  the  comments 
expressed  objection  either  to  the 
aggregation  of  the  dollar  value  of 
contracts  or  to  the  expansion  of  §  60- 
1.40  to  encompass  the  noncraft 
workforce  of  construction  contractors. 

Some  technical  language 
modifications  in  the  proposal  have  been 
made.  Also  paragraph  (b)  of  the  section 
has  been  amended  to  clarify  that  when  a 
contractor  becomes  subject  to  §  60-1.40, 
it  must  develop  and  implement  a  written 
AAP  at  each  of  its  establishments 
within  120  days  from  the  date  it  is  first 
covered.  With  these  changes,  the 
proposed  amendment  has  been  adopted. 

A  loophole  always  has  existed  under 
the  Executive  Order  program’s  written 
AAP  requirements  with  regard  to 
noncraft  employees  of  construction 
contractors  v.'ho  are  not  included  in  the 
construction  affirmative  action  plans. 
Section  60-1.40  does  not  expressly 
exclude  construction  contractors  in 
imposing  the  written  AAP  requirement. 
However,  §  60-2.1  of  Revised  Order  4, 
which  provides  the  guidelines  for 
developing  an  AAP,  specifically  limits 
the  application  of  Revised  Order  4  to 
nonconstruction  contractors.  Because  of 
the  inconsistencies  in  the  language  of 
the  two  sections,  no  concerted  effort  has 
ever  been  made  to  require  construction 
contractors  to  develop  AAPs  for  their 
noncraft  employees.  The  noncraft 
employees  include  categories  such  as 
estimators,  project  managers,  financial 
personnel,  clerks,  secretaries  and 
typists.  Some  nonconstruction 
contractors  also  employ  the  same  types 
of  employees  and  are  required  to 
include  such  job  categories  in  their 
AAPs.  There  is  no  reasonable  basis  for 
allowing  the  loophole  to  continue  to 
exist  with  regard  to  noncraft  employees 
of  construction  contractors,  and  the  final 
rule  adopted  today  requires  that 
construction  contractors  subject  to  §  60- 


1.40  adopt  AAPs  which  include  the 
noncraft  positions. 

The  basic  concept  behind  the 
aggregation  of  contracts  to  reach  the 
$50,000  volume  is  that  consideration 
should  be  given  to  the  total  amount  of 
Government  business  the  contractor  has 
in  addition  to  the  size  of  a  particular 
contract. 

21.  Section  60-1.43.  This  section 
presently  requires  access  to  the 
contractor’s  records  for  inspection  and 
copying.  Comparable  provisions  are 
contained  in  the  sections  402  and  503 
regulations.  The  proposal  would  amend 
the  regulations  by  incorporating  the 
sections  402  and  503  requirements  into 
this  section.  The  proposal  also  would 
include  the  present  practice  of 
interviewing  employees  as  part  of  the 
compliance  review  and  would  add 
computer  tapes  and  print-outs  to  the  list 
of  specific  types  of  data  contractors 
would  be  required  to  produce  in  the 
investigation  or  compliance  review. 

The  comments  basically  were 
concerned  about  data  gathered  in  the 
investigation,  taken  off-site  and 
subsequently  disclosed  pursuant  to  a 
request  under  the  Freedom  of 
Information  Act.  Some  comments  also 
were  opposed  to  allowing  employee 
interviews. 

The  issues  raised  by  the  proposal  and 
the  comments  go  to  the  ability  of  the 
Government  to  conduct  its  investigation. 
If  the  data  are  not  needed  for  the 
investigation  it  should  not  be  gathered 
in  the  investigation,  and  procedures  are 
incorporated  into  the  regulations  to 
allow  contractors  to  obtain  rulings  with 
regard  to  data  they  believe  are  not 
relevant  to  the  investigation.  See,  e.g.,  41 
CFR  60-2.4.  If  they  are  needed,  on  the 
other  hand,  obtaining  copies  and  making 
them  part  of  the  investigation  file  should 
not  depend  upon  whether  the  Freedom 
of  Information  Act  may  require 
disclosure  if  a  request  is  received. 

Indeed,  the  provision  that  information 
obtained  under  this  section  will  be  used 
only  in  connection  with  the  Order  and 
the  Civil  Rights  Act  of  1964  was  not 
included  in  the  proposal  but  Is  being 
deleted  from  this  section  by  the 
regulation  adopted  today  because,  inter 
alia,  a  representation  that  the  use  of  the 
information  will  be  so  limited  may 
conflict  with  the  Freedom  of  Information 
Act,  Nevertheless,  the  Department  of 
Labor  is  sensitive  to  contractor  concerns 
regarding  the  possible  confidentiality  of 
data  gathered  in  compliance  reviews 
and  has  taken  steps  to  ensure  that 
confidential  data  is  not  routinely 
released.  See  e.g.,  the  Decision  and 
Administrative  Order  of  the  Secretary  of 
Labor  In  the  matter  of  U.S.  Department 
of  Labor,  Office  of  Federal  Contract 


Compliance  and  University  of 
California,  Berkeley,  Case  No,  78- 
OFCCP-7. 

It  frequently  is  necessary  to  include 
source  documents  in  the  investigation 
file  because  of  the  need  for  review  by 
supervisory  and  other  personnel,  such 
as  lawyers,  in  the  event  enforcement 
procedures  are  required. 

Interviews  of  employees  also  are 
critical  to  the  investigation  process,  and 
it  is  more  convenient  and  saves  time 
and  money  for  interviews  to  be 
conducted  at  the  time  of  the  on-site 
review.  This  is  standard  operating 
procedure  in  law  enforcement  programs. 
Accordingly,  the  amendment  is  adopted 
as  proposed  and  with  the  deletion 
mentioned  above. 

22.  Sections  60-1.44,  60-1.45,  60-1.46 
and  60-1.47,  These  sections  relate  tp 
rulings  and  interpretations;  adaptation 
of  language  in  the  equal  opportunity 
clause  in  the  Order  and  the  affirmative 
action  clauses  of  sections  402  and  503; 
incorporation  by  reference:  and 
incorporation  by  operation  of  law, 
respectively.  The  proposal  would  simply 
provide  for  a  single  regulation, 
applicable  to  each  program,  on  each 
issue,  and  would  delete  the 
corresponding  sections  in  Parts  60-250 
and  60-741.  See  discussion  of  §  60-1.4. 
These  sections  are  adopted  as  proposed. 

23.  Section  60-1.48.  "niis  section 
presently  appears  at  §  60-1 .24(c)(4).  The 
present  regulation  allows  a  contractor  to 
comply  with  the  demands  of  OFCCP  and 
then  request  a  hearing.  The  proposal 
requested  comments  as  to  whether  it 
should  be  deleted  or  retained.  The 
comments  supported  retaining  the 
regulation.  However,  because  of  the 
way  the  regulations  have  been 
reorganized,  it  no  longer  fits  properly  in 
I  60-1.24  and  has  been  transferred  to 

§  60-1.48.  In  addition,  a  provision  has 
been  added  to  reflect  the  practice  under 
this  provision  that  hearings  normally 
will  be  on  the  record  before  the  Director. 

24.  Section  60-2.1.  This  section  sets 
forth  the  purpose  and  scope  of  Revised 
Order  4  (Part  60-2).  The  purpose  of  the 
proposed  amendment  was  to  conform 

§  60-2.1  to  the  amendment  proposed  to 
§  60-1.40  regarding  accumulation  of 
contracts  for  the  purpose  of  meeting  the 
$50,000  contract  volume  requirement  for 
written  AAPs,  the  proposed 
amendments  regarding  Federal  deposit 
or  share  insurance  and  the  obligation  of 
construction  contractors  to  develop 
written  AAPs  for  their  noncraft 
employees.  The  amendment  is  adopted 
as  proposed.  See  the  discussion  herein 
of  §  60-1.5(a)  for  a  treatment  of  the 
deposit  or  share  insurance  issue  and 
§  60-1.40  for  a  treatment  of  the 
accumulation  of  contracts  issue. 
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25.  Section  60-2.2.  This  section 
provided  for  contractor  “pass  overs,"  in 
certain  instances,  without  a  hearing, 
based  on  a  finding  of  nonresponsibility. 

It  also  provided  for  determinations  of 
substantial  issues  of  law  or  fact  with 
regard  to  the  contractor's  responsibility. 

A  determination  that  the  contractor's 
responsibility  raised  substantial  issues 
of  law  or  fact  had  the  effect  of  clearing 
the  contractor  for  award  pending  a 
hearing  on  the  issue.  The  proposal 
would  delete  these  procedures  thereby 
making  the  opportunity  for  a  hearing  a 
requirement  before  a  responsive  bidder 
could  be  denied  a  contract. 

The  comments  were  largely  favorable 
to  this  proposal  and  the  amendment  is 
adopted  as  proposed  with  a  few 
clarifying  modifications. 

26.  Section  60^2.3.  The  proposal  would 
add  a  new  section  providing  procedures 
for  submitting  the  AAP  and  support 
data.  Most  of  the  procedures  contained 
in  the  section  previously  appeared  in 
Part  60-60.  A  new  time  frame  of  15  days, 
in  lieu  of  the  30  days  in  the  present 
regulations,  would  be  established  for 
submitting  the  AAP  and  support  data. 

Most  of  the  comments  on  this  section 
were  received  from  contractors  and 
contractor  associations,  and  these 
comments  primarily  focused  on  issues  of 
confidentiality  of  data  and  the  15-day 
time  frame.  The  confidentiality  and 
disclosure  of  data  issue  already  has 
been  treated  to  some  degree  in  the 
discussion  on  §  60-1.7  and  §  60-1.43, 
and  is  further  treated  in  §  60-2.4.  With 
regard  to  the  15-day  time  frame,  there 
are  strong  indications  that  the  current 
30-day  period  is  being  used  routinely  to 
require  that  the  AAP  be  updated  on  an 
annual  basis  and  the  30-day  time  frame 
was  not  designed  to  allow  time  for  the 
annual  update.  The  15  days  should  be 
adequate  for  the  ministerial  function  of 
forwarding  the  AAP  and  also  should 
provide  an  incentive  for  contractors  to 
update  the  AAP  in  a  timely  fashion 
rather  than  to  wait  for  a  request  for  the 
AAP  before  beginning  that  process. 
Moreover,  it  is  essential  that  the  AAP  be 
current  in  the  event  that  a  preaward 
review  of  the  contractor  is  conducted, 
and.  more  importantly,  to  ensure  its 
implementation. 

The  section  is  adopted  as  proposed 
with  a  few  clarifying  modifications. 

26-A.  Section  60-2.4.  This  section  was 
not  proposed.  However,  because  of  the 
number  of  concerns  raised  by 
contractors  regarding  the  confidentiality 
of  data  gathered  in  compliance  reviews, 
this  section  has  been  added.  This 
section  continues  the  procedure 
presently  contained  in  41  CFR  60-60.4 
for  coding  data  and  making 
determinations  of  relevancy  of  data.  The 


requirement  that  the  confidentiality  of 
data  be  maintained  prior  to 
determination  of  relevancy  also  has 
been  retained.  As  mentioned  earlier  in 
this  preamble.  Part  60-40,  pertaining  to 
disclosure  of  documents,  presently  is 
being  revised. 

26- B.  Part  60-4.  Amendments  to  the 
construction  regulations  were  published 
in  the  Federal  Register  on  October  3, 

1980.  Part  60-4  is  republished  today 
incorporating  those  amendments.  In 
addition,  conforming  changes  have  been 
made  to  Part  60-4  to  reflect  other 
changes  in  Part  60-1.  See,  e.g.,  |  60-4.7, 

27.  Section  60-20.2.  Only  minor 
language  changes  were  proposed  for  this 
section.  No  comments  were  received  on 
§  60-20.2  and  it  is  adopted  as  proposed. 

27- A.  Section  60-2.3.  No  amendment 
to  this  section  was  proposed  in  the 
December  28, 1979,  notice.  Previously, 
however,  an  amendment  to  this  section 
had  been  proposed  and  that  proposal  is 
still  under  consideration.  On  final 
rulemaking,  paragraph  (c)  has  been 
amended  to  reflect  the  dictates  of  the 
Supreme  Court's  opinion  in  Los  Angeles 
Department  of  Water  and  Power  v. 
Manhart,  435  U.S.  702  (1978),  regarding 
the  equal  benefits,  equal  contributions 
rule.  In  addition,  a  subparagraph  (ii)  has 
been  reserved  to  indicate  an  additional 
amendment  to  the  fringe  benefit 
regulation. 

28.  Section  60-20.4.  As  proposed,  the 
section  would  read;  “Where  they  exist, 
seniority  lines  and  lists  must  not  be 
based  upon  sex.  Where  such  a 
separation  has  existed,  the  contractor 
must  eliminate  this  distinction  and 
provide  appropriate  relief. "  The  portion 
emphasized  is  the  proposed  amendment. 

The  comments  focused  upon  the 
restrospective  aspects  of  the  proposed 
amendments  and  argued  that  the 
Executive  Order  was  limited  to 
prospective  relief.  The  Department  of 
Labor  has  required  retroactive  relief 
under  the  contract  compliance  program 
since  at  least  1961  and  has  outlined  its 
position  on  the  issue  in  the  Federal 
Register  and  other  publications.  See, 
e.g.,  41  FR  770G0.  The  section  is  adopted 
as  proposed. 

29.  Section  60-20.5.  As  proposed,  §  60- 
20.5(a)  would  read:  “The  contractor’s 
wage  schedules  must  not  be  related  to 
or  based  on  the  sex  of  the  employees. 

“While  the  more  obvious  cases  of 
discrimination  exist  where  employees  of 
different  sexes  are  paid  different  wages 
on  jobs  which  require  substantially 
equal  skill,  effort  and  responsibility  and 
are  performed  under  similar  working 
conditions,  compensation  practices  with 
respect  to  any  job  where  males  or 
females  are  substantially  underutilized 
will  be  scrutinized  closely  to  assure  that 


sex  has  played  no  role  in  the  setting  of 
levels  o/poy."  The  portion  emphasized 
is  the  proposed  amendment. 

The  contractor  comments  stated  that 
the  proposal  was  an  attempt  to  assert 
jurisdiction  over  the  comparable  worth 
issue,  some  stating  that  the  proposal 
was  a  violation  of  the  Equal  Pay  Act 
and  Title  VII  of  the  Civil  Rights  Act.  All 
contractor  groups  were  opposed  to  the 
proposal.  The  Congress,  courts,  and 
EEOC  were  variously  thought  to  be  the 
proper  authorities  to  promulgate  this 
doctrine.  Other  comments  suggested 
that  OFCCP  should  defer  its  regulations 
on  this  issue  until  it  has  been  accepted 
by  the  courts.  Women’s  groups  viewed 
the  proposal  as  an  attempt  to  clarify 
Executive  Order  jurisdiction  over  the 
comparable  worth  issue  and  approved 
of  the  proposal. 

The  Executive  Order  prohibits 
discrimination  based  on  sex.  The 
prohibition  is  broad  and  does  not 
depend  upon  characterizations  such  as 
comparable  worth.  OFCCP  has 
conducted  investigations  which  involve 
the  wage  discrimination  issue.  The 
Department  also  is  involved  presently  in 
litigation  where  wage  discrimination  is 
an  issue.  The  proposed  amendment 
simply  codifies  policies  and  practices 
the  Department  already  is  following. 

30.  Section  60-20.6.  The  proposed 
amendment  would  not  make  substantive 
changes.  Rather  the  paragraphs  have 
been  rearranged  and  small  language 
changes  have  been  made  on  final 
rulemaking.  This  section  is  adopted. 

31.  Section  60-20.7.  The  proposed 
amendment  would  add  a  new  section  to 
incorporate  some  of  the  features  of  the 
Pregnancy  Discrimination  Act  of  1978. 

A  total  of  nine  comments  were 
received  on  this  proposal.  The  Women's 
groups  were  generally  supportive  of  this 
change  but  objected  to  the  exclusion  of 
abortion  from  coverage. 

Some  very  detailed  comments  from 
contractor  groups  stated  that  the 
proposal  goes  beyond  the  Pregancy 
Discrimination  Act. 

As  proposed,  this  section  essentially 
would  have  adopted  EEOC’s  Guidelines 
(29  CFR  1604.10)  on  the  subject,  which 
implement  the  ftegnancy  Discrimination 
Act  (PDA)  (see  44  FR  23804,  April  20, 
1979).  The  PDA  provides,  inter  alia,  that 
the  prohibition  against  sex 
discrimination  contained  in  Section  701 
of  the  Civil  Rights  Act  of  1964,  as 
amended,  includes  discrimination 
“because  of  or  on  the  basis  of 
pregnancy,  childbirth,  or  related  medical 
conditions."  However,  under  the  PDA 
am  employer  is  not  required  to  provide 
health  insurance  benefits  for  abortion, 
“except  where  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were 
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carried  to  term,  or  except  where  medical 
complications  have  arisen  from  an 
abortion.”  Although  OFCCP  believes 
that  the  PDA,  including  the  abortion 
exemption,  applies  only  to  the  Civil 
Rights  Act  and  not  to  the  Executive 
Order  program,  the  rule  adopted  today 
follows  the  EEOC's  Guidelines  and  the 
PDA,  including  the  provision  relating  to 
benefits  for  abortion.  In  addition,  the 
present  regulations  require  a  reasonable 
period  of  time  away  from  work  for 
childbearing  purposes  and  reinstatement 
after  a  reasonable  period  of  time  to  a 
similar  job  without  loss  of  service 
credits.  In  adopting  the  EEOC 
Guidelines,  the  Hnal  rule  eliminates  the 
present  regulation.  However,  as  with 
abortion,  OFCCP  believes  that  the  PDA 
applies  only  to  the  Civil  Rights  Act  and 
does  not  require  the  change  in  the 
Executive  Order  regulations. 

32.  Section  60-20.8.  This  is  a  new 
proposal  designed  to  protect  employees 
from  the  sexual  advances  of  persons 
who  are  in  a  position  to  affect  their 
employment  opportunities  as  well  as  to 
prohibit  employment  decisions  based 
upon  sexual  favors. 

Twenty-eight  comments  were 
received  on  this  section  from  female 
groups  and  contractor  groups. 

Female  groups  were  supportive  of  the 
proposed  amendment  as  a  recognition  of 
a  very  serious  problem  in  the  workplace. 
The  female  groups  thought  the 
regulation  did  not  go  far  enough  and 
should  specifically  make  reference  to 
harassment  by  coworkers,  clients  and 
customers  and  that  a  speciHc  reference 
on  the  subject  should  be  required  in  a 
contractor’s  policy  statement. 

Contractors  primarily  were  opposed 
to  the  language  that  liability  attaches  if 
the  contractor  "knows  or  should  have 
known”  of  the  prohibited  activities. 
Questions  were  also  raised  as  to  the 
meaning  of  "official  authority.”  Some 
thought  that  OFCCP  should  not  get  into 
this  area  at  all.  Finally,  it  was  suggested 
that  the  standards  enunciated  in  some 
court  cases  should  be  used. 

The  rule  adopted  today  has  been 
redrafted  and  is  consistent  with  EEOC's 
Guidelines  on  the  subject.  A  contractor 
is  liable  under  the  rule  adopted  today 
for  the  acts  of  its  officials,  managers  and 
supervisors  when  they  engage  in  sexual 
advances  or  favors  regardless  of 
whether  their  specific  acts  were 
authorized  by  the  contractor  and 
whether  the  constractor  knew  or  should 
have  known  of  their  occurence. 
Althought  the  rule  adopted  today  also 
refers  to  the  liability  of  the  contractor 
for  the  acts  of  a  contractor’s  customers 
and  clients  as  do  the  EEOC  Guidelines. 

The  rule  adopted  today  also  holds  a 
contractor  responsible  for  the  sexual 


advances  and  favors  of  nonsupervisory 
employees,  if  the  contractor  or  its  agents 
or  supervisory  employees  should  have 
known  of  the  conduct.  This  element  was 
not  contained  in  the  proposal  but  is 
already  an  Executive  Order  violation. 

33.  Section  60-30.1.  The  rule  adopted 
today  simply  adds  references  to  sections 
402  and  503  to  reflect  that  the  rules  of 
practice  also  govern  hearings  before 
Administrative  Law  Judges  under  these 
two  programs. 

34.  Section  60-30.3.  The  rule  adopted 
today  excludes  intermediate  Saturdays, 
Sundays  and  legal  holidays  observed  by 
the  Federal  Government  when  the  time 
for  responding  to  a  matter  is  less  than 
seven  days. 

35.  Section  60-30.4.  No  substantive 
changes  have  been  made  from  the 
existing  regulations. 

36.  Section  60-30.5.  The  amendment 
adopted  today  emphasizes  that  notice 
rather  than  fact  pleading  obtains  under 
the  rules  of  practice.  However,  fact 
pleading  is  required  for  preliminary 
enforcement  proceedings  under  §  60- 
30.38.  Also,  the  requirement  that  an 
amended  answer  be  responded  to  has 
been  deleted. 

37.  Section  60-30.7.  Because 
contractors  have  a  right  to  an 
opportunity  for  a  hearing  initiated  by  an 
administrative  complaint,  the 
requirement  that  the  Administrative 
Law  Judge  respond  to  the  request  for  a 
hearing  has  been  deleted  in  the  rule 
adopted  today.  Also,  a  requirement  has 
been  added  that  the  Administrative  Law 
Judge  conduct  a  final  pretrial 
conference. 

38.  Section  60-30.8.  The  rule  adopted 
today  amends  §  60-30.8(bJ  to  require 
every  reasonable  effort  by  the 
Administrative  Law  Judge  to  dispose  of 
all  outstanding  motions  prior  to  the 
hearing.  A  new  paragraph  (c)  has  been 
added  requiring  counsel  to  attempt 
resolution  of  discovery  issues  prior  to 
filing  motions  to  compel  discovery. 

39.  Section  60-30.9.  This  section  is 
amended  by  deleting  the  references  to 
filing  times  in  order  to  conform  the 
timeframes  to  the  changes  adopted 
today  at  41  CFR  60-30.12(c)(3).  Finally. 

§  60-30.9  is  amended  to  require  that 
discovery  documents  be  filed  with  the 
Administrative  Law  Judge. 

40.  Section  60-30.11.  Subsection  (c)  of 
this  section  is  adopted  to  bring  the  rules 
for  objecting  to  questions  at  depositions 
more  closely  into  conformity  with  the 
Federal  Rules  of  Civil  Procedure. 

41.  Section  60-30.12.  This  section  is 
amended  by  adding  a  new  paragraph  (c) 
which  contains  mandatory  requirements 
for  a  final  prehearing  conference  and  the 
exchange  of  witness  lists  and  hearing 
exhibits  by  the  parties.  In  addition,  it 


provides  for  concluding  discovery  at 
least  30  days  prior  to  the  hearing  or  at 
such  other  times  as  ordered  by  the 
Administrative  Law  Judge. 

42.  Section  60-30.15.  This  section  is 
amended  to  add  to  the  Administrative 
Law  Judge's  powers  the  authority  (Ij  to 
invoke  a  presumption  that  answers  or 
actions  ordered,  if  made,  would  be 
unfavorable  or  adverse  to  the  party 
ordered  to  answer  or  act  and  (2)  to  issue 
interlocutory  decisions  pursuant  to  the 
preliminary  enforcement  proceedings 
under  41  CFR  60-30.38. 

43.  Section  60-30.18.  This  section  is 
amended  by  placing  limitations  on  the 
introduction  of  deposition  testimony 
into  evidence  in  lieu  of  testimony  given 
at  the  hearing. 

44.  Section  60-30.19.  This  section  is 
amended  by  adding  a  new  requirement 
at  the  end  of  paragraph  (c)  to  the  effect 
that  an  “offer  of  proof  made  during  a 
hearing  contain  a  specific  statement 
regarding  the  significance  of  the 
excluded  evidence. 

45.  Section  60-30.30.  This  section  has 
been  amended  to  provide  for  final 
Administrative  Orders  by  the  Under 
Secretary  of  Labor  in  the  absence  of  the 
Secretary  or  when  the  Secretary 
disqualifies  himself/herself  for  some 
reason.  It  also  mandates  compliance 
with  the  consultation  requirements  of 
Section  209(a)(5)  of  Executive  Order 
11246  before  an  order  terminating, 
suspending,  or  cancelling  contracts 
becomes  effective. 

46.  Section  60-30.38.  The  amendment 
adopted  today  adds  a  new  section 
containing  a  new  preliminary 
enforcement  procedure.  The  preliminary 
enforcement  procedure  already  has 
been  treated  in  the  discussion  of  §  60- 
1.29.  Howpver,  when  the  procedure  was 
proposed,  the  preamble  stated  that  the 
preliminary  enforcement  procedure 
would  replace  the  expedited  hearing 
procedure  adopted  on  December  28, 
1979.  Upon  reflection,  the  two  types  of 
hearings  serve  different  purposes  and  a 
decision  has  been  made  to  retain  both. 
However,  some  timeframes  have  been 
changed  in  the  expedited  hearing 
procedure. 

47.  Section  60-50.1.  The  proposal 
stated  that  OFCCP  would  defer  any 
amendments  on  religious 
accommodation  until  the  EEOC 
Guidelines  on  the  same  subject  are 
made  final.  EEOC  has  published  final 
Guidelines  which  are  being  reviewed  by 
the  Department  of  Labor  to  determine 
whether  they  may  be  adopted  as  a  Final 
rule  without  the  necessity  to  publish 
them  as  a  proposal. 

With  regard  to  §  60-50.1(b),  the  two 
comments  which  were  received  on  the 
proposed  amendment  raised  no 
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objection  to  it,  and  it  is  adopted  as 
proposed.  In  addition,  some  editorial 
changes  such  as  substituting  the  word 
“contractor”  for  the  word  “employer" 
have  been  made  throughout  Part  60-50. 

48.  Part  60-60.  The  proposal  would 
delete  this  part  from  the  regulations. 
However,  as  already  discussed  herein, 
some  of  the  sections  in  Part  60-60  which 
are  regulatory  in  nature  have  been 
transferred  to  Parts  60-1  and  60-2.  Most 
of  Part  60-60  is  properly  characterized 
as  internal  operating  procedures.  Such 
procedures  should  be  in  the  OFCCP 
contract  compliance  manual  rather  than 
in  the  regulations.  The  comments  on  this 
part  focused  primarily  on  the  provisions 
in  §  60-60.4  which  provide  some  degree 
of  confidentiality  with  regard  to  data 
furnished  to  OFCCP  by  contractors.  The 
key  elements  of  §  60-60.4  have  been 
adopted  in  a  new  §  60-2.4  in  response  to 
some  of  the  concerns  raised  by 
contractors.  Accordingly,  Part  60-60  is 
deleted. 

49.  Parts  60-250  and  60-741.  The  basic 

changes  in  these  parts  adopted  today 
were  made  to  conform  these  two  parts 
to  the  general  consolidation  of  a  number 
of  regulations  relating  to  sections  402 
and  503  into  Part  60-1.  Consequently,  a 
number  of  sections  have  been  ^ 

transferred  from  Parts  60-250  and  60-741 
and  the  remaining  sections  have  been 
renumbered. 

The  regulations  adopted  today  impose 
new  reporting  and  recordkeeping 
requirements.  These  new  requirements 
have  not  been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
Federal  Reports  Act,  however.  The 
Office  of  Federal  Contract  Compliance 
Programs  is  in  the  process  of  preparing 
the  necessary  clearances  required  under 
the  Federal  Reports  Act  for  all  its 
recordkeeping  and  reporting 
requirements.  Accordingly,  the  new 
reporting  and  recordkeeping 
requirements  adopted  in  the  regulations 
published  today  will  be  held  in 
abeyance  until  0MB  has  granted  the 
necessary  clearances  under  the  Federal 
Reports  Act.  This  means  that 
contractors  will  not  be  required  to  keep 
records  or  report  on  items  which  are 
adopted  for  the  first  time  today. 

After  the  new  recordkeeping  and 
reporting  requirements  have  been 
cleared  by  OMB,  appropriate  notice  of 
the  effective  dates  of  the  new  reporting 
and  recordkeeping  requirements  will  be 
published  in  the  Federal  Register.  The 
new  reporting  and  recordkeeping 
requirements  which  will  be  held  in 
abeyance  include  those  which  increase 
and  decrease  recordkeeping  and 
reporting  requirements. 


The  new  recordkeeping  and  reporting 
requirements  which  will  be  held  in 
abeyance  are: 

1.  Section  60-1.7  (a).  This  section 
presently  requires  contractors  with  50 
employees  and  a  contract  of  at  least 
$50,000  to  File  the  EEO-1  report.  The 
new  requirements  would  expand  this 
reporting  requirement  to  include 
contractors  which  have  50  employees 
and  contracts  which  total  $50,000  in  a 
12-month  period.  The  new  requirement 
is  held  in  abeyance  until  OMB  clearance 
and  further  notice  in  the  Federal 
Register. 

(b)  The  present  regulations  also 
require  construction  contractors 
performing  work  at  the  site  of 
construction  to  file  the  EEO-1  report  if 
they  have  50  employees  and  a  contract 
of  at  least  $50,000.  The  regulations 
adopted  today  would  delete  this 
requirement  and  such  contractors  would 
file  only  the  CC-257.  However,  until  the 
deletion  of  this  requirement  is  cleared 
by  OMB  such  contractors  must  continue 
to  report. 

2.  Section  60-1.8.  This  section 
presently  requires  contractors  to 
maintain  nonsegregated  facilities  and  to 
so  certify  “in  the  form  approved  by  the 
Director"  of  OFCCP.  The  quoted 
language  makes  the  certification  subject 
to  the  Federal  Reports  Act.  This 
requirement  is  deleted  from  the 
regulations  adopted  today.  However,  it 
must  be  continued  until  approved  by 
OMB. 

3.  Section  60-1.40.  (a)  This  section 
requires  contractors  with  50  employees 
and  a  contract  of  at  least  $50,000  or 
Government  bills  of  lading  which  total 
$50,000  in  a  12-month  period  to  develop 
and  implement  an  affirmative  action 
program.  Certain  recordkeeping  and 
reporting  requirements  are  associated 
with  developing  and  implementing  an 
AAP.  The  regulation  adopted  today 
would  expand  the  written  AAP 
requirement  to  those  contractors  with  50 
employees  and  contracts  which  total 
$50,000.  This  new  requirement,  as  it 
relates  to  reports  and  recordkeeping, 
will  be  held  in  abeyance  until  OMB  has 
cleared  the  new  requirement  and  notice 
has  been  published  in  the  Federal 
Register.  However,  contractors  with 
Government  bills  of  lading  which  total 
$50,000  will  continue  to  keep  records 
and  report  as  in  the  past.  In  addition, 
contractors  covered  for  the  first  time  by 
the  AAP  requirement  will  also  be 
obligated  to  prepare  and  implement  the 
AAP  although  they  will  not  be  required 
to  keep  any  new  records  or  make  any 
new  reports. 

(b)  the  written  AAP  also  is  being 
required  for  the  first  time  of  construction 
contractors  with  regard  to  their  noncraft 


employees  if  they  have  50  such 
employees  and  a  $50,000  contract  or 
contracts  which  total  $50,000  in  a  12- 
month  period.  The  reporting  and 
recordkeeping  requirements  but  not  the 
requirement  to  develop  and  implement 
the  AAP  is  held  in  abeyance  until  OMB 
has  cleared  the  reporting  and 
recordkeeping  requirements  and  until 
further  notice  in  the  Federal  Register. 

4.  Section  60-2.1.  This  section  repeats 
the  requirements  of  §  60-1.40.  See  item  3 
above. 

5.  Section  60-2.3.  This  section  requires 
contractors  to  sdbmit  their  AAPs  and 
supporting  documentation  within  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  present  requirement  is  30 
days.  The  30-day  requirement  will 
remain  in  effect  until  the  new  time  frame 
has  been  cleared  by  OMB. 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  (43  FR  12661)  or  under  the 
Department  of  Labor’s  guidelines 
implementing  Executive  Order  12044. 

This  document  was  prepared  under 
the  direction  and  control  of  Weldon  |. 
Rougeau,  Director,  Office  of  Federal 
Contract  Compliance  Programs. 

Accordingly,  41  CFR  Chapter  60  is 
amended  by  removing  Part  60-60  and  by 
revising  Parts  60-1,  60-2,  60-4,  60-20,  60- 
30,  60-50,  60-250  and  60-741  as  set  forth 
below. 

December  22, 1980. 

Ray  Marshall, 

Secretary  of  Labor. 

CHAPTER  60— OFFICE  OF  FEDERAL 
CONTRACT  COMPLIANCE  PROGRAMS, 
EQUAL  EMPLOYMENT  OPPORTUNITY. 
DEPARTMENT  OF  LABOR 

Part 

60-1  Obligations  of  contractors  and 
subcontractors. 

60-2  Affirmative  action  programs. 

60-3  Guidelines  on  employee  selection 
procedures. 

60-4  Construction  contractors — affirmative 
action  requirements. 

60-20  Sex  discrimination  guidelines. 

60-30  Rules  of  practice  for  administrative 
proceedings  to  enforce  equal  opportunity 
under  Executive  Order  11246,  Section  402 
and  Section  503. 

60-40  Examination  and  copying  of  OFCCP 
documents. 

60-50  Guidelines  on  discrimination  because 
of  religion  or  national  origin. 

60-250  Affirmative  action  obligations  of 
contractors  and  subcontractors  for 
disabled  veterans  and  veterans  of  the 
Vietnam  era. 

60-741  Affirmative  action  obligations  of 
contractors  and  subcontractors  for 
handicapped  workers. 
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PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

Subpart  A — PreRmlnary  Matters;  Equal 
Opportunity  Cfauee;  Compliance  Reports 

Se& 

60-1.1  Pitrpose  and  appliuatiun. 

60-1.2  Adminisk’attve  responsibility. 

60-1.3  Definitions. 

60-1.4  Equal  opportunity  clause. 

60-1.5  Exemptions. 

60-1.0  [Reserved] 

60-1.7  Reports  and  other  required 
information. 

60-1,8  Segregated  facilities. 

60-1.9  Compliance  by  labor  unions  and  by 
recruiting  and  training  agencies. 

60-1.10  Foreign  government  practices. 

Subpart  B— General  Enforcement; 
Compliance  review  and  Complaint 
Procedure 

60-1.20  Compliance  reviews. 

60-1.21  Preaward  reviews. 

60-1.22  Filing  complaints. 

60-1.23  Contents  of  complaint. 

60-1.24  Processing  complaints. 

60-1 .25  Show  cause  notices  and  notices  of 
violations. 

60-1.26  Conciliation  agreements. 

60-1.27  Assumption  of  jurisdiction  by  the 
Director.  » 

f>0-1.28  Intimidation  and  interference. 

60-1.29  Enforcement  proceedings. 

60-1.30  Debarment  and  contract  ineligibility 
list. 

60-1.31  Petition  for  reinstatement  for 
debarred  contractors. 

Subpart  C— Ancillary  Matters 

60-1.40  Affirmative  action  programs 
60-1.41  Solicitations  or  advertisements  for 
employees. 

GO-1.42  Notices  to  be  posted. 

(iO-1.43  Access  to  records  and  site  of 
employment. 

60-1.44  Rulings  and  interpretations. 

60-1.45  Adaptation  of  language. 

60-1.46  Incorpration  by  reference. 

60-1.47  Incorporation  by  operation  of  law. 
00-1.48  Request  for  hearing  after 
compliance. 

60-1.49  Existing  contracts  and  subcontracts. 
60-1.50  Delegation  of  authority  by  the 
Director. 

Authority:  Sec.  201,  202,  205,  211,  301,  302, 
303,  401,  E.0. 11246  (30  FR  12319),  as 
amended  by  E.0. 12086;  Sec.  402  of  the 
Vietnam  Era  Veterans’  Readjustment 
Assistance  Act  of  1974,  as  amended  (38 
U.S.C.  2012);  Sec.  503  of  the  Rehabilitation 
Act  of  1973,  (29  U.S.C.  793),  as  amended  by 
Sec.  111(a),  Pub.  L  93-516.  88  Slat.  1619  (29 
U.S.C.  706)  and  by  Sections  119  and  122  of  the 
Rehabilitation  Comprehensive  Services  and 
Development  Disabilities  Amendment  of 
1978,  Pub.  L  95-602,  92  Stat.  2955  and 
Executive  Order  11758. 


Subpart  A— Preliminary  Matters  Equal 
Opportunity  Clause:  Compliance 
Reports 

§  60-1.1  Purpose  anil  appdcatlon. 

(a)  The  purpose  of  the  regulations  in 
this  part  is  to  set  forth  the  general 
obligations  of  Government  contractors 
and  subcontractors  (hereinafter  referred 
to  simply  as  contractor;  see  definition  of 
contractor  in  §  60-1.3)  and  of 
contractors  performing  on  federally 
assisted  construction  contracts  and 
subcontracts  (hereinafter  referred  to 
simply  as  contract;  see  definition  of 
contract  in  §  60-1.3)  under  Executive 
Order  11246,  and  to  promote  and  ensure 
equal  opportunity  for  all  persons, 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin,  employed  or 
seeking  employment  with  Government 
contractors  or  with  contractors 
performing  under  federally  assisted 
construction  contracts.  The  regulations 
in  this  part  also  set  forth  some  general 
obligations  which  are  equally  applicable 
to  contractors  covered  by  section  503  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  and  section  402  of  the 
Vietnam  Era  Veterans  Readjustment 
Assistance  Act  of  1974.  When  the 
regulations  in  this  part  implement 
sections  402  and  503  the  regulations 
expressly  indicate  that  fact.  Specific 
obligations  of  contractors  covered  under 
the  three  laws  are  set  forth  in  other 
parts  of  the  regulations  in  this  chapter. 

(b)  The  regulations  in  this  part  apply 
to  all  contracting  agencies  of  the 
Government  and  to  contractors  which 
perform  under  Government  contracts. 
The  regulations  in  this  part  also  apply  to 
all  agencies  of  the  Government 
administering  programs  involving 
Federal  financial  assistance  which 
results  in  a  construction  contract,  to 
applicants  seeking  of  receiving  such 
assistance  and  to  all  contractors 
performing  under  construction  contracts 
which  are  related  to  any  such  programs. 
The  procedures  set  forth  in  the 
regulations  in  this  chapter  govern  all 
disputes  relative  to  a  contractor’s 
compliance  with  its  obligations  under 
the  three  laws  regardless  of  whether  its 
contract  contains  a  “Disputes”  clause. 
Failure  of  a  contractor  or  applicant  to 
comply  with  any  provision  of  the 
regulations  in  this  part  shall  be  grounds 
for  the  imposition  of  any  or  all  the 
sanctions  authorized  by  the  Order  or  by 
the  regulations  implementing  sections 
402  and  503.  The  regulations  in  this 
chapter  do  not  apply  in  any  action  taken 
to  effect  compliance  with  respect  to 
employment  practices  subject  to  Title  VI 
of  the  Civil  Rights  Act  of  1964.  The  rights 
and  remedies  of  the  Government 
hereunder  are  not  exclusive  and  do  not 


affect  rights  and  remedies  provided 
elsewhere  by  law,  regulation,  or 
contract.  Neither  do  regulations  Mmit 
the  exercise  by  the  Secretary  of  powers 
not  herein  specifically  set  forth  but 
granted  to  him/her  by  flie  Order  or  by 
sections  402  and  503. 

§  60-1.2  Administrative  responsibility. 

The  Director  has  been  delegated 
authority  and  assigned  responsibility  for 
carrying  out  the  responsibilities 
assigned  to  the  Secretasy  under  the 
Executive  Order.  All  correspondence 
regarding  the  Order  should  be  directed 
to  the  Director,  Office  of  Federal 
Contract  Compliance  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labcw,  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20210. 

§60-1.3  Definitions. 

As  used  in  this  chapter,  “Act”  means 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act,  as  amended,  (38  U.S.C. 
2012),  and  the  Rehabilitation  Act,  as 
amended,  (29  U.S.C.  793),  as  applicable. 

"Administering  agency”  means  any 
department,  agency  or  establishment  in 
the  executive  branch  of  the  Government, 
including  any  wholly  owned 
Government  corporation,  which 
administers  a  program  involving 
federally  assisted  construction 
contracts. 

"Administrative  complaint”  means  the 
pleading  which  commences  an 
administrative  enforcement  proceeding 
under  the  Order,  section  402  or  section 
503. 

“Administrative  law  judge”  means  an 
administrative  law  judge  appointed  as 
provided  in  5  U.S.C.  3105  and  subpart  B 
of  part  930  of  title  5  of  the  Code  of 
Federal  Regulations  (see  37  FR  16787) 
and  qualified  to  preside  at  hearings 
under  5  U.S.C.  557. 

“Affirmative  action  clause”  means  the 
contract  clause  set  forth  at  41  CFR  60- 
250.3  or  at  41  CFR  60-741.3,  as 
applicable. 

"Agency”  means  any  contracting  or 
any  administering  agency  of  the 
Government. 

“Applicant”  means  a  person  applying 
for  Federal  assistance  involving,  or 
which  results  in,  a  construction  contract 
or  a  person  who  has  received  such 
assistance.  “Applicant”  also  means  a 
person  who  is  seeking  employment  or 
who  has  sought  employment  with  a 
contractor. 

“Assistance  Secretary”  means  the 
Assistant  Secretary  of  Labor  for 
Employment  Standards  or  his/her 
designee. 

’’Complaint”  means  a  charge  filed 
with  OFCCP  by  an  employee,  former 
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employee,  applicant  for  employment  or 
by  a  third  party  alleging  discriminatory 
employment  practices  under  the  Order, 
or  under  section  402  or  section  503. 

“Construction  work"  means  the 
construction,  rehabilitathan,  alteration, 
conversion,  extension,  demolition  or 
repair  of  buildings,  highways,  or  other 
changes  or  improvements  to  real 
property,  including  facilities  providing 
utility  services.  The  term  also  includes 
the  supervision,  inspection,  and  other 
onsite  functions  incidental  to  the  actual 
construction. 

“Contract"  means  any  Government 
contract  or  subcontract,  and  with 
respect  to  the  Order,  any  federally- 
assisted  construction  contract  or 
subcontract.  The  regulations  in  this 
chapter  frequently  refer  only  to  contract. 
The  word  subcontract  is  subsumed 
under  the  word  contract. 

“Contracting  agency"  means  any 
department,  agency,  establishment,  or 
instrumentality  in  the  executive  branch 
of  the  Government,  including  any  wholly 
owned  Government  corporation,  which 
enters  into  contracts. 

“Contractor"  means  a  Government 
contractor  or  subcontractor,  and  with 
respect  to  the  Order,  a  federally-assisted 
construction  contractor  or 
subcontractor.  For  the  purpose  of 
Subpart  B  of  this  part  and  part  60-30  of 
this  chapter  the  term  also  includes  any 
person  who  has  held  a  contract.  The 
regulations  in  this  chapter  frequently 
refer  only  to  contractor.  The  word 
subcontractor  is  subsumed  under  the 
word  contractor. 

“Director"  means  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
Programs  of  the  United  States 
Department  of  Labor  or  his/her 
designee. 

“Disabled  veteran"  means  a  person 
entitlted  to  disability  compensation 
under  laws  administered  by  the 
Veterans  Administration  for  disability 
rated  at  30  per  centum  or  more,  or  a 
person  whose  discharge  or  release  from 
active  duty  was  for  a  disability  incurred 
or  aggravated  in  the  line  of  duty. 

“Establishment,"  except  as  used  in  the 
definition  of  “administering  agency"  and 
“contracting  agency"  contained  in  this 
section,  means  the  location  of  a 
contractor’s  business  or  operations 
generally  having  some  component  which 
exercises  personnel  authority  and 
responsibilities.  Small  locations  (i.e., 
those  having  fewer  than  50  employees) 
may  be  considered  to  be  part  of  an 
establishment  in  a  different  location  if 
such  locations  are  in  the  same  Standard 
Metropolitan  Statistical  Area  or  labor 
area  and  are  within  the  same  chain  of 
command. 


“Equal  opportunity  clause"  means  the 
contract  provisions  set  forth  in  section 
202  of  the  Order,  and  in  §  60-1.4(a)  or 
(b),  as  appropriate. 

"Facilities”  means  buildings, 
structures,  equipment,  roads,  walks, 
parking  lots  or  other  real  or  personal 
property. 

“Federally  assisted  construction 
contract”  means  any  agreement  or 
modification  thereof  between  any 
applicant  and  a  person  for  construction 
work  which  is  paid  for  in  whole  or  in 
part  with  funds  obtained  from  the 
Government  or  borrowed  on  the  credit 
of  the  Government  pursuant  to  any 
Federal  program  involving  a  grant, 
contract,  loan,  insurance,  or  guarantee, 
or  undertaken  pursuant  to  any  Federal 
program  involving  such  grant  contract, 
loan,  insurance,  or  guarantee,  or  any 
application  or  modification  thereof 
approved  by  the  Government  for  a 
grant,  contract,  loan  insurance,  or 
guarantee  under  which  the  applicant 
itself  participates  in  the  construction 
work. 

“Government”  means  the  Government 
of  the  United  States  of  America. 

“Government  contract"  means  any 
agreement  or  modification  thereof 
between  any  contracting  agency  and 
any  person  for  the  furnishing  of  supplies 
or  services  or  for  the  use  of  real  or 
personal  property,  including  lease 
arrangements.  But  sections  402  and  503 
do  not  apply  to  contracts  for  the  use  of 
real  property.  The  term  “services”,  as 
used  in  this  section  includes,  but  is  not 
limited  to  the  following  services:  Utility, 
construction,  transportation,  research, 
insurance,  and  fund  depository, 
irrespective  of  whether  the  Government 
is  the  pruchaser  or  seller.  The  term 
“Government  contract"  does  not  include 
(1)  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee  and  (2)  federally  assisted 
construction  contracts. 

“Handicapped  individual"  means  any 
person  who  (a)  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  the  person’s  major  life 
activities;  (b)  has  a  record  of  such 
impairment;  or  (c)  is  regarded  as  having 
such  an  impairment.  A  handicapped 
individual  is  “substantially  limited"  if  he 
or  she  is  likely  to  experience  difficulty  in 
securing,  retaining,  or  advancing  in 
employment  because  of  a  real  or 
perceived  handicap.  For  purposes  of  this 
chapter,  “major  life  activities"  includes 
employment  or  training.  “Regarded  as" 
means  the  employer  perceives  the 
individual  as  having  an  impairment 
whether  or  not  there  is  an  impairment. 

“Modification"  means  any  alteration 
in  the  terms  and  conditions  of  a 
contract,  including  supplemental 


agreements,  amendments,  and 
extensions. 

“Order,”  “Executive  Order,”  or 
“Executive  Order  11246”  means  parts  II. 
III.  and  IV  of  Executive  Order  11246 
dated  September  24. 1965  (30  FR  12319), 
any  Executive  Order  amending  such 
Order,  and  any  other  Executive  Order 
superseding  such  Order.  Order 
specifically  includes  the  equal 
opportunity  clause  and  the  rules, 
regulations  and  orders  issued  pursuant 
to  the  Order.  The  short  form  reference  of 
Order  is  used  simply  to  avoid  needless 
repetition  of  the  above  phrases. 

“Person”  means  any  natural  person, 
corporation,  partnership,  unincorporated 
association,  state  or  local  government, 
and  any  agency,  instrumentality,  or 
subdivision  of  such  a  government. 

“Prime  contractor"  means  any  person 
holding  a  contract  and,  for  the  purposes 
of  Subpart  B  of  this  part  and  41  CI^  Part 
60-30,  any  person  who  has  held  a 
contract  subject  to  the  Order  or  to 
sections  402  and  503. 

“Qualified  disabled  veteran”  means  a 
disabled  veteran  as  defined  in  this 
section  60-1.3  who  is  capable  of 
performing  a  particular  job,  with 
reasonable  accommodation  to  his  or  her 
handicap  or  disability. 

“Qualified  handicapped  individual 
means  a  handicapped  individual 
capable  of  performing  a  particular  job 
with  reasonable  accommodation  to  his 
or  her  handicap  or  disability. 

“Recruiting  and  training  agency" 
means  any  person  who  refers  workers  to 
any  contractor  or  who  provides  for 
employment  by  any  contractor. 

“Rules,  regulations,  and  relevant 
orders  of  the  Secretary  of  Labor"  used  in 
paragraph  (4)  of  the  equal  opportunity 
clause  means  rules,  regulatidns,  and 
relevant  orders  of  the  Secretary  of  Labor 
or  his/her  designee  issued  pursuant  to 
the  Order. 

“Secretary”  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor. 

“Section  503”  means  section  503  of  the 
Rehabilitation  Act.  as  amended.  The 
reference,  section  503,  specifically 
includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 

“Section  402”  means  section  402  of  the 
Vietnam  Era  Veterans’  Readjustment 
Assistant  Act,  as  amended.  'Die 
reference,  section  402.  specifically 
includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 

“Site  of  construction"  means  the 
general  physical  location  of  any 
building,  highway,  or  other  change  or 
improvement  to  real  property  which  is 
undergoing  construction,  rehabilitation, 
alteration,  conversion,  extension, 
demolition,  or  repair  and  any  temporary 
location  or  facility  at  which  a  contractor 
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or  other  participating  party  meets  a 
demand  or  performs  a  function  relating 
to  the  contract. 

“Subcontract”  means  any  agreement 
or  arrangement  between  a  contractor 
and  any  person  (in  which  the  parties  do  . 
not  stand  in  the  relationship  of  an 
employer  and  an  employee): 

(1)  For  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or 
personal  property,  including  lease 
arrangements,  which,  in  whole  or  in 
part,  is  necessary  to  the  performance  of 
any  one  or  more  contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor’s  obligation  under  any  one  or 
more  contracts  is  performed, 
undertaken,  or  assumed:  Provided,  That 
sections  402  and  503  do  not  apply  to 
contracts  relating  to  real  property. 

“Subcontractor”  means  any  person 
holding  a  subcontract  and,  for  the 
purposes  of  Subpart  B  of  this  part,  any 
person  who  has  held  a  subcontract 
subject  to  the  Order.  The  term  “First-tier 
subcontractor”  refers  to  a  subcontractor 
holding  a  subcontract  with  a  prime 
contractor. 

“United  States”  means  the  several 
States,  the  District  of  Columbia,  the 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Panama  Canal 
Zone,  American  Samoa  and  the  Trust 
Territory  of  the  Pacific  Islands. 

“Veteran  of  the  Vietnam  Era”  means  a 
person  (a)  who  (1)  served  on  active  duty 
for  a  period  of  more  than  180  days,  any 
part  of  which  occurred  between  August 
5, 1964,  and  May  7, 1975,  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 
(2)  was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  active  duly 
was  performed  between  August  5, 1964, 
and  May  7, 1975,  and  (b)  who  was  so 
discharged  or  released  within  48  months 
preceding  the  alleged  violation  of  the 
Act. 

§  60-1.4  Equal  opportunity  clause. 

(a)  Government  contracts.  Except  as 
otherwise  provided,  each  contracting 
agency  shall  include  the  following  equal 
opportunity  clause  contained  in  section 
202  of  the  Order  in  each  of  its 
Government  contracts  (and 
modifications  thereof  if  not  included  in 
the  original  contract): 

During  the  performance  of  this  contract,  the 
contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin.  The  contractors  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
are  treated  during  employment,  without 
regard  to  their  race,  color,  religion,  sex,  or 


national  origin.  Such  action  shall  include,  but 
not  be  limited  to  the  following:  Employment, 
upgrading,  demotion,  or  transfer,  recruitment 
or  recruitment  advertising,  layoff  or 
termination:  rates  of  pay  or  other  form.s  of 
compensation;  and  selection  for  training, 
including  apprenticeship.  The  contractor 
agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for 
employment,  notices  to  be  provided  by  the 
contracting  officer  setting  forth  the  provisions 
of  this  nondiscrimination  clause. 

(2)  The  contractor  will  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

(3)  the  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided  by  the 
agency  contracting  officer,  advising  the  labor 
union  or  workers’  representative  of  the 
contractor's  commitments  under  section  202 
of  Executive  Order  11246  of  September  24, 
1965,  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees 
and  applications  for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24, 1965,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  of  September  24, 1965, 
and  by  the  rules,  regulations,  and  orders  of 
the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records, 
and  accounts  by  the  contracting  agency  and 
the  Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations  and  orders. 

(6)  In  the  event  of  the  contractor’s 
noncompliance  with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  of  such 
rules,  regulations,  or  orders,  this  contract  may 
be  canceled,  terminated  or  suspended  in 
whole  or  in  part  and  the  contractor  may  be 
declared  ineligible  for  further  Government 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24, 1965,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  11246  of 
September  24, 1965,  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  as 
ptherwise  provided  by  law. 

(7)  the  contractor  will  include  the 
provisions  of  paragraphs  (1)  thorugh  (7)  in 
every  subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  11246  of 
September  24, 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  may  be  directed  by  the  Secretary  of 
I.abor  as  a  means  of  enforcing  such 
provisions  including  sanctions  for 
noncompliance:  Provided,  however,  that  in 
the  event  the  contractor  becomes  involved  in. 
or  is  threatened  with  litigation  with  a 


subcontractor  with  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction,  the  contractor  may  request  the 
United  States  to  enter  into  such  litigation  to 
protect  the  interests  of  the  United  States. 

(b)  Federally  assisted  construction 
contracts.  (1)  Except  as  otherwise 
provided,  each  administering  agency 
shall  require  the  inclusion  of  the 
following  language  as  a  condition  of  any 
grant,  contract,  loan,  insurance,  or 
guarantee  involving  federally  assisted 
construction  which  is  not  exempt  from 
the  requirements  of  the  equal 
opportunity  clause: 

The  applicant  hereby  agrees  that  it  will 
incorporate  or  cause  to  be  incorporated  into 
any  contract  for  construction  work,  or 
modification  thereof,  as  defined  in  the 
regulations  of  the  Secretary  of  Labor  at  41 
CFR  Chapter  60,  which  is  paid  for  in  whole  or 
in  part  with  funds  obtained  from  the  Federal 
Government  or  borrowed  on  the  credit  of  the 
Federal  Government  pursuant  to  a  grant, 
contract  loan  insurance,  or  guarantee,  or 
undertaken  pursuant  to  any  Federal  program 
involving  such  grant,  contract  loan, 
insurance,  or  guarantee,  the  following  equal 
opportunity  clause: 

During  the  performance  of  this  contract,  the 
contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex;  or  national  origin.  The  contractor  will 
take  affirmative  action  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin, 
such  action  shall  include,  but  not  be  limited 
to  the  following;  Employment,  upgrading 
demotion,  or  transfer;  recruitment  or 
recruitment  advertising;  layoff  or  termination; 
rates  of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including 
apprenticeship.  The  contractor  agrees  to  post 
in  conspicuous  places,  available  to 
employees  ^nd  applicants  for  employment, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  nondiscrimination  clause. 

(2)  The  contract  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
qualified  applicants  will  receive 
considerations  for  employment  without 
regard  to  races,  color,  religion,  sex,  or 
national  origin. 

(3)  The  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining 
iigreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
representative  of  the  contractor’s 
commitments  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24, 1965,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all 
information  and  reports  required  by 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations  86231 


Executive  Order  11246  of  Septembei’  24, 1965, 
and  by  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor,  or  pursuant  thereto,  and 
will  permit  access  to  his  books,  records,  and 
accounts  by  the  administering  agency  and  the 
Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders. 

(6)  In  the  event  of  the  contractor's 
noncompliance  with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  of  the 
said  rules,  regulations,  or  orders,  this  contract 
may  be  canceled,  terminated,  or  suspended  in 
whole  or  in  part  and  the  contractor  may  be 
declared  ineligible  for  further  Government 
contracts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24, 1965,  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  11246  of 
September  24, 1965,  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

[7]  The  contractor  will  include  the  portion 
of  the  sentence  immediately  preceding 
paragraph  (1)  and  the  provisions  of 
paragraphs  (1)  through  (7)  in  every 
subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  11246  of 
September  24. 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  the  administering  agency  may  direct 
as  a  means  of  enforcing  such  provisions, 
including  sanctions  for  noncompliance; 
Provided,  however.  That  in  the  event  a 
contractor  becomes  involved  in  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  administering  agency  the 
contractor  may  request  the  United  States  to 
enter  into  such  litigation  to  protect  the 
interests  of  the  United  States. 

The  applicant  further  agrees  that  it  will  be 
bound  by  the  above  equal  opportunity  clause 
with  respect  to  its  own  employment  practices 
when  it  participates  in  federally  assisted 
construction  work:  Provided,  That  if  the 
applicant  so  participating  is  a  State  or  local 
government,  the  above  equal  opportunity 
clause  is  not  applicable  to  any  agency, 
instrumentality  or  subdivision  of  such 
government  which  does  not  participate  in 
w^ork  on  or  under  the  contract. 

The  applicant  agrees  that  it  will  assist  and 
cooperate  actively  with  the  administering 
agency  and  the  Secretary  of  Labor  in 
obtaining  the  compliance  of  contractors  and 
subcontractors  with  the  equal  opportunity 
clause  and  the  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor,  that 
it  will  furnish  the  administering  agency  and 
the  Secretary  of  Labor  such  information  as 
they  may  require  for  the  supervision  of  such 
compliance,  and  that  it  will  otherwise  assist 
the  administering  agency  in  the  discharge  of 
the  agency's  primary  responsibility  for 
securing  compliance. 

I'he  applicant  further  agrees  that  it  will 
refrain  from  entering  into  any  contract  or 
contract  modification  subject  to  Executive 
Order  11246  of  September  24, 1965.  with  a 


contractor  debarred  from,  or  who  has  not 
demonstrated  eligibility  for  Government 
contracts  and  federally  assisted  construction 
contracts  pursuant  to  the  Executive  order  and 
will  carry  out  such  sanctions  and  penalties 
for  violation  of  the  equal  opportunity  clause 
as  may  be  imposed  upon  contractors  and 
subcontractors  by  the  administering  agency 
or  the  Secretary  of  Labor  pursuant  to  Part  11. 
Subpart  D  of  the  Executive  order.  In  addition, 
the  applicant  agrees  that  if  it  fails  or  refuses 
to  comply  with  these  undertakings,  the 
administering  agency  may  take  any  or  all  of 
the  following  actions:  Cancel,  terminate,  or 
suspend  in  whole  or  in  part  this  grant 
(contract,  loan,  insurance,  guarantee),  refrain 
from  extending  any  further  assistance  to  the 
applicant  under  the  program  with  respect  to 
which  the  failure  or  refund  occurred  until 
satisfactory  assurance  of  future  compliance 
has  been  received  from  such  applicant;  and 
refer  the  case  to  the  Department  of  Justice  for 
appropriate  legal  proceedings. 

(c)  Subcontracts. 

Each  nonexempt  contractor  or 
subcontractor  shall  include  the  equal 
opportunity  clause  in  each  of  its  nonexempt 
subcontracts. 

Note. — See,  also,  S  60-1.46  and  §  60-1.47 
regarding  incorporation  by  reference  and 
incorporation  by  operation  of  law, 
respectively. 

§  60-1.5  Exemptions. 

(a)  General, — (1)  Transactions  of 
$10,000  or  under.  Contracts  not 
exceeding  $10,000,  other  than  (i) 
Government  bills  of  lading  and  (ii) 
contracts  with  financial  institutions 
which  serve  as  depositories  of 
Government  funds  in  any  amount,  or 
w'hich  serve  as  issuing  or  redeeming 
agents  for  U.S.  savings  bonds  and 
savings  notes  or  which  subscribe  to 
Federal  deposit  or  share  insurance,  are 
exempt  from  the  requirements  of  the 
Order.  In  determining  the  applicability 
of  this  exemption  to  any  federally 
assisted  construction  contract,  the 
amount  of  such  contract  rather  than  the 
amount  of  the  Federal  financial 
assistance  shall  govern.  No  agency  or 
contractor  shall  procure  supplies  or 
services  in  a  manner  so  as  to  avoid 
applicability  of  the  order:  Provided,  That 
where  a  contractor  has  contracts  with 
the  Government  in  any  12-month  period 
which  have  an  aggregate  total  value  (or 
can  reasonably  be  expected  to  have  an 
aggregate  total  value)  exceeding  $10,000, 
the  $10,000  or  under  exemption  does  not 
apply,  and  the  contracts  are  subject  to 
the  order  regardless  of  whether  any 
single  contract  exceds  $10,000. 

(2)  Contrtacts  for  indefinite  quantities. 
With  respect  to  contracts  for  indefinite 
quantities  (including,  but  not  limited  to. 
open  end  contracts,  requirement-type 
contracts.  Federal  Supply  Schedule 
contracts,  “call-type”  contracts,  and 
purchase  notice  agreements),  the  equal 
opportunity  clause  shall  be  included 


unless  the  purchaser  has  reason  to 
believe  that  the  amount  to  be  ordered  in 
any  year  under  siich  contract  will  not 
exceed  $10,000.  The  applicability  of  the 
equal  opportunity  clause  shall  be 
determined  by  the  purchaser  at  the  time 
of  award  for  the  first  year,  and  annually 
thereafter  for  succeeding  years,  if  any. 
Notwithstanding  the  above,  the  equal 
opportunity  clause  shall  be  applied  to 
such  contract  whenever  the  amount  of  a 
single  order  exceeds  $10,000.  Once  the 
equal  opportunity  clause  is  determined 
to  be  applicable,  the  contract  shall 
continue  to  be  subject  to  such  clause  for 
its  duration,  regardless  of  the  amounts 
ordered,  or  reasonably  expected  to  be 
ordered  in  any  year. 

{2>)Work  outside  the  United  States. 
Contracts  are  exempt  from  the 
requirements  of  the  equal  opportunity 
clause  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 

(4)  Contracts  with  state  or  local 
governments.  The  Order,  and  sections 
402and  503,  with  respect  to  a  contract 
with  a  state  or  local  government  (or  any 
agency  thereof)  shall  apply  only  to  the 
agency  or  agencies  of  such  government 
which  perform  on  the  contract. 

Agencies,  instrumentalities  or 
subdivisions  of  state  or  local 
governments,  except  educational 
institutions,  utilities,  and  medical 
facilities,  are  exempt  from  Hling  the 
annual  compliance  report  required  by 

§  60-1.7(a)(l)  of  this  part  and  from 
maintaining  a  written  affirmative  action 
program  prescribed  by  §  60-1.40  of  this 
part  and  Part  60-2  of  this  chapter. 

(5)  Contracts  with  certain  educational 
institutions.  It  shall  not  be  a  violation  of 
the  equal  opportunity  clause  for  a 
school,  college,  university,  or  other 
educational  institution  or  institution  of 
learning  to  hire  and  employ  employees 
of  a  particular  religion  if  such  school, 
college,  university,  or  other  educational 
institution  or  institution  of  learning  is,  in 
whole  or  in  substantial  part,  owned, 
supported,  controlled,  or  managed  by  a 
particular  religion  or  by  a  particular 
religious  corporation,  association,  or 
society,  or  if  the  curriculum  of  such 
school,  college,  university,  or  other 
educational  institution  or  institution  of 
learning  is  directed  toward  the 
propagation  of  a  particular  religion.  The 
primary  thrust  of  this  provision  is 
directed  at  religiously  oriented  church- 
related  colleges  and  universities  and 
should  be  so  interpreted. 

(6)  Work  on  or  near  Indian 
reservations.  It  shall  not  be  a  violation 
of  the  equal  opportunity  clause  for  a 
contractor  to  extend  a  publicly 
announced  preference  in  employment  to 
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Indians  living  on  or  near  an  Indian 
reservation  in  connection  with 
employment  opportunities  on  or  near  an 
Indian  reservation.  The  use  of  the  word 
“near"  would  include  all  that  area 
where  a  person  seeking  employment 
could  reasonably  be  expected  to 
commute  to  and  from  in  the  course  of  a 
work  day.  Contractors  extending  such  a 
preference  shall  not,  however, 
discriminate  among  Indians  on  the  basis 
of  religion,  sex,  or  tribal  affiliation,  and 
the  use  of  such  a  preference  shall  not 
excuse  a  contractor  from  complying 
with  the  other  requirements  contained  in 
this  chapter. 

(b)  Specific  contracts  and  facilities — 

(1)  Specific  contracts.  The  Director  may 
exempt  an  agency  or  any  person  from 
requiring  the  inclusion  of  any  or  all  of 
the  equal  opportunity  clause  in  any 
specific  contract  or  subcontract  when 
he/she  deems  that  special 
circumstances  in  the  national  interest  so 
require.  The  Director  may  also  exempt 
groups  or  categories  of  contracts  or 
subcontracts  of  the  same  type  where  he/ 
she  finds  it  impracticable  to  act  upon 
each  request  individually  or  w'here 
group  exemptions  will  contribute  to  • 
convenience  in  the  administration  of  the 
Order. 

(2)  Facilities  not  connected  with 
contracts.  The  Director  may  exempt 
from  the  requirements  of  the  equal 
opportunity  clause  any  of  a  contractor’s 
facilities  which  he/she  Finds  to  be  in  all 
respects  separate  and  distinct  from 
activities  of  the  contractor  related  to  the 
performance  of  the  contract,  provided 
that  he/she  also  finds  that  such  an 
exemption  will  not  interfere  with  or 
impede  the  effectuation  of  the  Order. 

(c)  National  security.  Any 
requirement  set  forth  in  the  regulations 
in  this  part  shall  not  apply  to  any 
contract  whenever  the  head  of  an 
agency  determines  that  such  contract  is 
essential  to  the  national  security  and 
that  its  award  without  complying  with 
such  requirement  is  necessary  to  the 
national  security.  Upon  making  such  a 
determination,  the  head  of  the  agency 
will  notify  the  Director  in  writing  within 
30  days. 

(d)  Withdrawal  of  exemption.  When 
any_contract  is  of  a  class  exempted 
under  this  section,  the  Director  may 
withdraw  the  exemption  for  a  specific 
contract  or  group  of  contracts  when  in 
his/her  judgment  such  action  is 
necessary  or  appropriate  to  achieve  the 
purposes  of  the  Order.  Such  withdrawal 
shall  not  apply  to  contracts  awarded 
prior  to  the  withdrawal,  except  that  in 
procurements  entered  into  by  formal 
advertising,  or  the  various  forms  of 
restricted  formal  advertising,  such 
withdrawal  shall  not  apply  unless  the 


withdrawal  is  made  more  than  10 
calendar  days  before  the  date  set  for  the 
opening  of  the  bids. 

§  60-1.6  IReserved] 

§  60-1.7  Reports  and  other  required 
information. 

(a)  Requirements  for  contractors.  (1) 
Each  contractor  shall  file  annually,  on  or 
before  the  31st  day  of  March,  complete 
and  accurate  reports  on  Standard  Form 
100  (EEO-l)  promulgated  jointly  by  the 
Office  of  Federal  Contract  Compliance 
Programs  and  the  Equal  Employment 
Opportunity  Commission  or  such  form 
as  may  hereafter  be  promulgated  in  its 
place  if  such  contractor  (i)  has  50  or 
more  employees:  and  has  a  contract  of 
$50,000  or  more;  or  (ii)  has  contracts 
which  total  $50,000  or  more,  or  which 
reasonably  may  be  expected  to  total 
$50,000  or  more,  in  any  12-month  period; 
or  (iii)  is  a  financial  institution  which 
serves  as  a  depository  for  Government 
funds  in  any  amount,  acts  as  an  issuing 
or  redeeming  agent  for  U.S.  savings 
bonds  and  notes  in  any  amount,  or 
subscribes  to  federal  deposit  or  share 
insurance. 

(2)  Each  contractor  required  by  §  60- 
1.7(a)(1)  to  submit  reports  shall  file  such 
report  within  30  days  after  the  award  to 
it  of  a  contract  unless  such  contractor 
has  submitted  such  a  report  within  12 
months  preceding  the  date  of  the  award. 
Subsequent  reports  shall  be  submitted 
annually  in  accordance  with  §  60- 
1.7(a)(1),  or  at  such  other  intervals  as  the 
Director  may  require.  The  EHrector  may 
extend  the  time  for  filing  any  report. 

(3)  The  Director  or  the  applicant,  on 
their  own  motions,  may  require  a 
contractor  to  keep  employment  or  other 
records  and  to  furnish,  in  the  form 
requested,  within  reasonable  limits, 
such  information  as  the  Director  or  the 
applicant  deems  necessary  for  obtaining 
compliance  under  the  Order. 

(4)  Failure  to  file  timely,  complete  and 
accurate  reports  as  required  constitutes 
noncompliance  with  the  contractor’s 
obligations  under  the  Order  and  is 
ground  for  the  imposition  of  any 
sanction  authorized  by  the  Order. 

(b)  Requirements  for  bidders  or 
prospective  prime  contractors  (1) 
Certification  of  compliance  with  Part 
60-2;  Affirmative  Action  Programs.  Each 
contracting  agency  shall  require  each 
bidder  or  prospective  prime  contractor 
to  state  in  the  bid  or  in  writing  at  the 
outset  of  negotiations  for  the  contract:  (i) 
Whether  it  has  developed  and  has  on 
file  at  each  establishment  affirmative 
action  programs  pursuant  to  Part  60-2  of 
this  chapter:  (ii)  whether  it  has 
participated  in  any  previous  contract  or 
subcontract  subject  to  the  Order;  and 


(iii)  whether  it  has  filed  with  the  Joint 
Reporting  Committee,  the  Director  or  the 
Equal  Employment  Opportunity 
Commission  all  reports  due  under  the 
applicable  filing  requirements. 

(2)  Additional  information.  A  bidder 
or  prospective  prime  comtractor  shall  be 
required  to  submit  such  information  as 
the  Director  requests  prior  to  the  award 
of  the  contract.  When  a  determination 
has  been  made  to  award  the  contract  to 
a  specific  contractor,  such  contractor 
shall  be  required,  prior  to  award,  or 
after  the  award,  or  both,  to  furnish  such 
other  information  as  the  applicant  or  the 
Director  requests. 

§  60-1.8  Segregated  facilities. 

To  comply  with  its  obligations  under 
the  Order,  a  contractor  must  ensure  that 
facilities  provided  for  employees  are 
provided  in  such  a  manner  that 
segregation  on  the  basis  of  race,  color, 
religion,  sex  or  national  origin  caimot 
result.  The  contractor  may  neither 
require  such  segregated  use  by  written 
or  oral  policies  nor  tolerate  such  use  by 
employee  custom.  This  obligation 
extends  to  all  contracts  regardless  of  the 
amount  of  the  contract.  The  term 
“facilities”  as  used  in  this  section  means 
waiting  rooms,  work  areas,  restaurants, 
and  other  eating  areas,  time  clocks, 
restrooms,  wash  rooms,  locker  rooms, 
and  other  storage  or  dressing  areas, 
parking  lots,  drinking  fountains, 
recreation  or  entertainment  areas, 
transportation,  and  housing  facilities 
provided  for  employees:  Provided,  That 
separate  or  single-user  toilet  and 
necessary  changing  facilities  shall  be 
provided  to  assure  privacy  between  the 
sex«s. 

§  60-1.9  Compliance  by  labor  unions  and 
by  recruiting  and  training  agencies. 

(a)  The  policy  of  OFCCP  is  to  use  its 
best  efforts,  directly  and  through 
agencies,  contractors,  applicants,  state 
and  local  officials,  public  and  private 
agencies,  and  all  other  available 
instrumentalities,  to  cause  any  labor 
union,  recruiting  and  training  agency  or 
other  representative  of  workers  who  are 
or  may  be  engaged  in  work  under 
contracts  to  cooperate  with,  and  to 
comply  in  the  implementation  of,  the 
purposes  of  the  Order  and  of  sections 
402  and  503. 

(b)  To  effectuate  the  purposes  of 
paragraph  (a)  of  this  section,  the 
Director  may  hold  hearings,  public  or 
private,  with  respect  to  the  practices 
and  policies  of  any  such  labor  union  or 
recruiting  and  training  agency. 

(c) (1)  The  collective  bargaining 
representatives  shall  be  given  written 
notice  of  the  commencement  of  any  on 
site  investigation  of  compliance  with  the 
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Executive  Order  or  with  section  402  or 
503  at  the  same  time  the  contractor  is 
notified. 

(2)  Whenever  compliance  with  the 
Order  or  with  section  402  or  503  effects 
the  terms  or  conditions  of  employment 
which  are  governed  by  the  provisions  of 
a  collective  bargaining  agreement,  the 
collective  bargaining  representatives 
shall  be  given  notice  and  an  opportunity 
to  present  their  positions  and  supporting 
evidence  to  OFCCP  and  shall  be  invited 
to  participate  in  conciliation  discussions 
to  the  extent  those  discussions  relate  to 
any  proposed  changes,  prior  to  any 
resolution  or  agreement  between 
OFCCP  and  the  contractor  relating  to 
such  matters.  (See  41  CFR  60-1.25(e).) 

(d)  The  Director  may  notify  any 
Federal,  state  or  local  agency  of  his/her 
conclusions  and  recommendations  with 
respect  to  any  such  labor  organization 
or  recruiting  and  training  agency  which 
in  his/her  judgment  has  failed  to 
cooperate  with  OFCCP,  agencies, 
contractors  or  applicants  in  carrying  out 
the  purposes  of  the  Order  or  of  sections 
402  and  503.  The  Director  also  may 
notify  the  Equal  Employment 
Opportunity  Commission,  the 
Department  of  Justice,  or  other 
appropriate  Federal  agencies  when 
there  is  reason  to  believe  that  the 
practices  of  any  such  labor  organization 
or  agency  violate  Title  VII  of  the  Civil 
Rights  Act  of  1964  or  other  provisions  of 
Federal  law. 

§  60-1.10  Foreign  government  practices. 

Contractors  shall  not  discriminate  on 
the  basis  of  race,  color,  religion,  sex,  or 
national  origin  when  hiring  or  making 
employee  assignments  for  work  to  be 
performed  in  the  United  States  or 
abroad.  Contractors  are  exempted  from 
this  obligation  only  when  hiring  persons 
outside  of  the  United  States  for  work  to 
be  performed  outside  of  the  United 
States  (see  41  CFR  60-1.5(a)(3)). 
Therefore,  a  contractor  hiring  workers  in 
the  United  States  for  either  Federal  or 
nonfederally  connected  work  shall  be  in 
violation  of  Executive  Order  11246,  as 
amended,  by  refusing  to  em.ploy  or 
assign  any  person  because  of  race, 
color,  religion,  sex,  or  national  origin 
regardless  of  the  policies  of  the  country 
where  the  work  is  to  be  performed  or  for 
whom  the  work  will  be  performed. 
Should  any  contractor  be  unable  to 
acquire  a  visa  of  entry  for  any  employee 
or  potential  employee  to  a  country  in 
which  or  with  which  it  is  doing  business, 
and  which  refusal  it  believes  is  due  to 
the  race,  color,  religion,  sex,  or  national 
origin  of  the  employee  or  potential 
employee,  the  contractor  must 
immediately  notify  the  Department  of 
State  and  the  Director  of  such  refusal. 


Subpart  B — General  Enforcement; 
Review  and  Complaint  Procedure 

§  60-1.20  Compliance  reviews. 

(a)  The  purpose  of  a  compliance 
review  is  to  determine  if  the  contractor 
maintains  nondiscriminatory  hiring  and 
employment  practices  and  is  taking 
affirmative  action  to  ensure  that 
applicants  are  employed  and  that 
employees  are  placed,  trained, 
upgraded,  promoted,  terminated,  and 
otherwise  treated  during  employment 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  veteran  status  or 
handicap.  It  shall  consist  of  a 
comprehensive  analysis  and  evaluation 
of  each  aspect  of  the  aforementioned 
practices  and  policies  and  conditions 
resulting  therefrom.  Compliance  reviews 
normally  are  conducted  in  three  stages 
(desk  audit,  on-site  review  and  off-site 
analysis).  The  desk  audit  may  be 
shortened  or  omitted,  however,  when  an 
immediate  on-site  review  (e.g.,  where  a 
preaward  compliance  review  is 
involved,  where  intimidation  is  alleged 
or  other  circumstances  do  not  permit  a 
desk  audit]  is  required.  (See,  41  CFR  60- 
1.24(b).) 

(b)  Compliance  reviews  generally  are 
conducted  under  the  direction  of  an 
OFCCP  Assistant  Regional 
Administrator,  but  the  Director  is 
authorized  to  designate  other  OFCCP 
officials  for  this  purpose. 

(c)  Where  deficiencies  or  violations 
are  found,  reasonable  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuassion.  Before  the 
contractor  can  be  found  to  be  in 
compliance  with  the  Order,  section  402 
or  section  503,  it  must  make  a  specific 
commitment,  iii  a  written  conciliation 
agreement  or  a  letter  of  commitment,  as 
appropriate,  to  correct  any  such 
deficiencies  or  violations.  Minor 
technical  deficiencies  usually  may  be 
resolved  in  a  letter  of  commitment  from 
the  contractor.  The  agreement  or  letter 
must  include  the  precise  actions  to  be 
taken  and  dates  for  completion.  The 
time  period  allotted  shall  be  no  longer 
than  the  minimum  period  necessary  to 
effect  such  changes.  Upon  approval  by 
OFCCP,  the  contractor  may  be 
considered  in  compliance,  on  condition 
that  the  actions  are  faithfully  taken.  The 
contractor  shall  be  notified,  however, 
that  taking  such  actions  does  not 
preclude  future  determinations  of 
noncompliance  based  either  on  a  finding 
that  the  actions  are  not  sufficient  to 
achieve  compliance  or  on  violations  not 
previously  revealed  in  a  compliance 
review  or  complaint  investigation. 


§  60-1.21  Preaward  reviews. 

(a)  The  purpose  of  a  preaward 
compliance  review  is  to  determine 
whether  a  responsive  contractor  or 
bidder  will  be  able  to  comply  with  the 
requirements  of  the  Order  and  with 
sections  402  and  503. 

(b)  Each  contracting  agency  shall 
include  in  the  invitation  for  bids  for 
each  formally  advertised 
nonconstruction  contract  or  state  at  the 
outset  of  negotiations  for  each 
negotiated  nonconstruction  contract, 
that  if  the  award,  when  let,  should 
exceed  $1  million,  the  prospective 
contractor  and  known  first-tier 
subcontractors  with  subcontracts  in 
excess  of  $1  million  will  be  subject  to  a 
compliance  review  before  the  award  of 
the  contract. 

(c)  Prior  to  the  award  of  any 
nonconstruction  contract  in  excess  of  $1 
million,  the  contracting  agency  shall 
give  written  notice  of  the  proposed 
award  to  the  OFCCP  Assistant  Regional 
Administrator  of  the  Region  in  which  the 
contract  is  to  be  performed  as  far  in 
advance  of  the  award  date  as  possible. 

In  any  event,  the  notice  shall  be  given 
no  less  than  45  days  in  advance  of  the 
award  date.  The  notice  shall  identify  the 
projected  prime  contractor  and  all 
known  first-tier  subcontractors  or 
prospective  subcontractors  projected  to 
receive  subcontracts  in  excess  of  $1 
million. 

(d)  If  the  establishment  where  the 
contract  or  subcontract  is  to  be 
performed  has  250  or  more  employees 
and  no  compliance  review  of  that 
establishment  has  been  conducted  in  the 
24  months  prior  to  the  notification,  a 
compliance  review  of  the  establishment 
shall  be  commenced  on  a  priority  basis. 

(e)  OFCCP  is  authorized  to  conduct 
preaward  compliance  reviews  of  any 
contractor  receiving  a  contract  in  excess 
of  $1  million  even  though  the 
establishment  has  less  than  250 
employees  and  a  compliance  review  has 
been  conducted  within  the  last  24 
months.  In  determining  whether  to 
conduct  a  preaward  review  under  this 
paragraph  (e),  OFCCP  may  consider,  for 
example,  (1)  the  past  EEO  performance 
of  the  contractor,  including  its  current 
EEO  profile  and  indications  of 
underutilization;  (2)  the  volume  and 
nature  of  complaints  filed  by  employees 
or  applicants  against  the  contractor,  (3) 
whether  the  contractor  is  in  a  growth 
industry:  (4)  the  level  of  employment  or 
promotional  opportunities  resulting  from 
the  expansion  of  or  turnover  in  the 
contractor’s  work  force;  (5)  the 
employment  opportunities  likely  to 
result  from  the  contract  in  issue;  and  (6) 
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whether  resources  are  available  to 
conduct  the  review. 

(f)  If,  prior  to  the  award  date  of  the 
contract  or  subcontract,  the  contracting 
agency  has  not  provided  the  notice 
required  by  paragraph  (c)  of  this  section, 
the  preaward  compliance  review  has  not 
been  completed  or  the  contractor- 
bidder’s  alleged  noncompliance  has  not 
been  resolved,  the  Director  may  request 
the  contracting  agency  to  delay  the 
award  of  the  contract,  until  such  time  as 
the  contractor  is  found  eligible  or 
ineligible  for  the  contract  in  accordance 
with  the  preliminary  hearing  procedures 
in  41  CFR  60-30.38  of  this  chapter.  The 
request  shall  also  be  applicable  to  all 
other  contracts  which  are  then  (or 
become)  pending  at  the  establishment 
where  the  preaward  review  which 
triggered  the  request  was  conducted. 

The  request  shall  not  be  applicable  to 
contracts  pending  at  other 
establishments  which  are  not  part  of  the 
preaward  review.  If  such  a  request  is 
made,  the  award  of  the  contract(s)  shall 
be  delayed,  unless  the  contracting 
agency  determines  that  a  delay  is 
contrary  to  the  national  security  of  the 
United  States.  Written  notification  of 
such  determination  shall  be  given  to  the 
Director  within  30  days  of  the 
determination  (see  41  CFR  60-1.5(c)): 
Provided,  That  unless  the  preliminary 
hearing  procedures  in  41  CFR  60-30.38 
have  been  invoked  or  will  be  invoked 
within  15  working  days.  Executive 
Order,  and  sections  402  and  503 
clearance  for  award  of  the  contract  shall 
not  be  withheld. 

(g)  The  preaward  review  authorized 
by  this  section  shall  be  conducted  in 
accordance  with  the  procedures  of  §  60- 
1.20  of  this  part  to  the  extent  that  those 
procedures  are  not  inconsistent  with  the 
provisions  of  this  section. 

(h)  If  by  the  award  date,  the  preaward 
compliance  review  has  not  been 
completed  or  a  decision  to  invoke  the 
preliminary  hearing  procedure  in  41  CFR 
60-30.38  of  this  chapter  has  not  been 
made,  F.xecutive  Order,  and  sections  402 
and  503  clearance  for  the  contract  shall 
be  granted,  except  as  provided  in 
paragraph  (f)  of  this  section,  and  the 
review  shall  be  completed  on  an 
expedited  basis. 

§60-1.22  Filing  complaints. 

Complaints  shall  be  filed  within  180 
days  of  the  alleged  violation  unless  the 
time  for  filing  is  extended  by  the 
Director  for  good  cause  shown. 
Complaints  may  be  filed  with  the 
OFCCP,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210,  or  with  any  OFCCP  regional 
or  area  office. 


§60-1.23  Contents  of  complaint. 

(a)  The  complaint  shall  include  the 
name,  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  committing  the  alleged 
discrimination,  a  description  of  the  acts 
considered  to  be  discriminatory,  and 
any  other  pertinent  information  w'hich 
will  assist  in  the  investigation  and 
resolution  of  the  complaint.  The 
complaint  shall  be  signed  by  the 
complainant  or  his/her  authorized 
representative.  Signed  third  party 
complaints  which  allege  class-type 
discrimination  and  which  do  not  identify 
the  alleged  discriminatees  will  be 
accepted,  whether  or  not  the  third  party 
signing  the  complaint  is  an  authorized 
representative,  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(b)  If  a  complaint  contains  incomplete 
information,  OFCCP  shall  seek  the 
needed  information  from  the  person 
filing  the  complaint.  In  the  event  such 
information  is  not  furnished  within  60 
days  of  the  date  of  such  request,  the 
case  may  be  closed. 

§  60- 1 .24  Processing  complaints. 

(a)  Complaints.  OFCCP  may  refer 
individual  complaints  to  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  for  processing  under  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
in  lieu  of  processing  them  under  the 
Order.  Upon  referring  a  complaint  to  the 
EEOC,  OFCCP  shall  promptly  notify  the 
complainant,  OFCCP  also  may  transmit 
a  copy  of  any  complaint  to  EEOC  and  to 
any  state  or  local  agency  with 
jurisdiction  over  the  subject  of  the 
complaint. 

(b)  Complaint  investigations  under 
the  Older.  (1)  OFCCP  will  retain  and 
investigate  class  or  systemic  complaints. 
However,  where  EEOC  is  about  to 
initiate  or  is  in  the  process  of  an 
investigation  of  any  contractor  against 
which  OF’CCP  has  received  a  class 
complaint,  OFCCP  may.  at  the  request  of 
EEOC,  refer  the  complaint  to  EEOC  for 
processing  in  order  to  avoid  duplication 
and  to  assure  effective  law  enforcement. 
In  resolving  such  class  complaints,  the 
agencies  will  consult  and  coordinate 
with  each  other  to  ensure  that  the 
resolution  of  the  complaints  comports 
with  the  law  enforcement  requirements 
of  each  agency. 

(2)  During  a  compliance  review. 
OFCCP  will  investigate  and  resolve 
individual  complaints  on  file  with 
OFCCP  and  unresolved  at  the 
commencement  of  the  compliance 
review:  Provided.  That  resolution  of 
such  individual  complaints  does  not 
unduly  delay  the  completion  of  the 
compliance  review.  With  regard  to 


unresolved  individual  complaints  which 
have  been  referred  to  EEOC.  OFCCP 
will  consult  with  EEOC  at  the 
commencement  of  the  compliance 
review  to  determine  whether  EEOC  or 
OFCCP  will  investigate  and  resolve  such 
complaints. 

(c)  Resolution  of  matters.  (1)  If  any 
complaint  investigation  indicates  a 
violation  of  the  Order,  reasonable 
efforts  shall  be  made  to  secure 
compliance  through  conciliation  and 
persuasion.  (2)  Where  any  complaint 
investigation  indicates  a  violation  of  the 
Order  and  the  matter  has  not  been 
resolved  by  informal  means,  the  matter 
may  be  recommended  to  the  Office  of 
the  Solicitor  for  consideration  of  legal 
enforcement  proceedings. 

§  60-1.25  Show  cause  notices  and  notices 
of  violation. 

(a)  General  Rule.  At  the  conclusion  of 
a  compliance  review  or  complaint 
investigation  conducted  pursuant  to  the 
Order  or  sections  402  and  503,  a  notice 
to  show  cause  or  a  notice  of  violation 
shall  be  served  on  the  contractor  if  the 
deficiencies  which  were  disclosed  in  the 
review  or  investigation  have  not  been 
corrected  through  a  conciliation 
agreement,  letter  of  commitment  or 
consent  decree.  Where  appropriate, 
show  cause  notices  may  be  used  at  any 
other  stage  of  the  review. 

(b)  Show  cause  notices — e.Kceptions  to 
the  general  rule.  A  notice  to  show  cause 
why  enforcement  proceedings  should 
not  be  initiated  shall  be  used  when  an 
uncorrected  deficiency  is  disclosed  in  a 
compliance  review  or  complaint 
investigation,  except  when:  (1)  A  notice 
of  violation  under  paragraph  (d)  of  this 
section  is  appropriate;  (2)  a  violation  of 
a  concilia,tion  agreement  under 
paragraph  (f)  of  this  section  is  alleged: 

(3)  one  or  more  special  violations  as 
discussed  in  §  60-1.29(d)  of  this  part  is 
alleged;  or  (4)  OFCCP  contemplates 
judicial  enforcement  under  §  60-1.29(f| 
of  this  part. 

(c)  Show  cause  notices — contents  and 
timeframes.  (1)  A  notice  to  show  cause 
should  contain: 

(i)  An  itemization  of  the  sections  of 
the  Order,  sections  402  and  503.  and  of 
the  regulations  with  which  the 
contractor  has  been  found  in  violation, 
with  a  description  of  the  conditions, 
practices,  facts,  or  circumstances  which 
give  rise  to  each  violation; 

(ii)  A  statement  of  the  corrective 
actions  proposed  by  OFCCP  to  achieve 
compliance; 

(iii)  A  request  for  a  written  response 
to  the  findings,  including  commitments 
to  corrective  actions  or  the  presentation 
of  opposing  facts  and  evidence;  and 
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(iv)  A  suggested  date  for  the 
conciliation  conference. 

(2)  The  contractor  shall  be  accorded 
30  days,  or  such  longer  period  as  may  be 
authorized  by  the  Director  or  his/her 
designee,  to  establish  that  it  is  not 
covered  by  or  is  in  compliance  with  the 
Order  and  sections  402  and  503,  or  to 
enter  into  a  conciliation  agreement  or 
letter  of  commitment. 

(d)  Notice  of  Violation.  (1)  A  notice  of 
violation  may  be  used  where 
circumstances  do  not  permit  30  days  to 
resolve  the  matters  (e.g.  pre-award 
compliance  reviews),  and  may  be  used 
at  any  time  during  the  compliance 
review  or  complaint  investigation  (e.g. 
where  serious  violations  such  as 
intimidation,  or  interference  with  the 
orderly  process  of  the  review  or 
investigation  are  alleged).  A  notice  of 
violation  shall  contain  a  short  and  plain 
statement  of  the  deficiency  adequate  to 
put  the  contractor  on  notice  of  the 
violation  with  which  it  is  charged.  The 
notice  shall  accord  the  contractor  a 
reasonable  period  of  time  (not  to  exceed 
15  days)  in  which  to  respond  and  for 
conciliation. 

(2)  A  notice  of  violation  also  may  be 
used  when  the  compliance  review  or 
complaint  investigation  discloses  a 
violation  of  a  matter  which  is  the 
subject  of  a  conciliation  agreement, 
letter  of  commitment  or  consent  or  other 
decree  between  the  contractor  and  the 
Department  of  Labor,  the  Attorney 
General  acting  on  behalf  of  OFCCP,  or  a 
former  compliance  agency  (see  41  CFR 
60-1.25(b)). 

(e)  Participation  by  collective 
bargaining  representatives.  When  a 
notice  to  show  cause  or  a  notice  of 
violation  proposes  a  change  in  the  terms 
or  conditions  of  employment  which  are 
governed  by  the  provisions  of  a 
collective  bargaining  agreement  the 
collective  bargaining  representatives 
shall  be  given  notice  of  the  proposed 
change  and  an  opportunity  to  present 
their  positions  and  supporting  evidence 
to  OFCCP  and  shall  be  invited  to 
participate  in  conciliation  discussions  to 
the  extent  those  discussions  relate  to 
such  changes,  prior  to  any  resolution  or 
agreement  between  OFCCP  and  the 
contractor  relating  to  such  matters. 

(f)  Procedure  when  a  conciliation 
agreement  is  violated.  When  a 
conciliation  agreement  has  been 
violated,  the  following  procedures  are 
applicable:  (1)  A  written  notice  shall  be 
sent  to  the  contractor  setting  forth  the 
violations  alleged  and  summarizing  the 
supporting  evidence.  The  contractor 
shall  have  15  days  from  receipt  of  the 
notice  to  respond,  except  in  those  cases 
in  which  such  a  delay  would  result  in 
irreparable  injury  to  the  employment 


rights  of  affected  employees  or 
applicants. 

(2)  During  the  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  commitments. 

(3)  If  the  contractor  is  unable  to 
demonstrate  that  it  has  not  violated  its 
commitments,  or  if  the  notice  alleges 
irreparable  injury,  enforcement 
proceedings  may  be  initiated 
immediately  without  issuing  a  show 
cause  notice  or  proceeding  through  any 
other  requirement  contained  in  this 
chapter. 


(a)  A  conciliation  agreement  is  a 
written  agreement  between  OFCCP  and 
a  contractor  by  which  the  contractor 
undertakes  specific  obligations  to 
correct  or  remedy  noncompliance  with 
the  Order  or  with  sections  402  and  503. 

A  conciliation  agreement  normally  is 
required  where  a  compliance  review, 
complaint  investigation  or  some  other 
review  discloses  violations  of  the  Order 
or  of  sections  402  and  503,  and  (1)  the 
contractor  is  willing  to  correct  the 
violations  or  deficiencies  and  (2)  OFCCP 
determines  that  a  settlement  (rather 
than  formal  enforcement)  is  appropriate. 
The  agreement  shall  provide  for  the 
remedial  relief  necessary  to  correct  the 
violations  or  deficiencies,  which  may 
include  priority  rights  to  hire  or 
promotion,  training,  back  pay,  front  pay 
and  retroactive  seniority,  etc.,  for  an 
affected  class  or  for  individuals,  as 
appropriate. 

(b)  A  conciliation  agreement  shall 
include  (1)  A  statement  of  each 
deficiency  or  violation;  (2)  the 
corresponding  precise  remedial  action  to 
be  taken  and  a  timetable  for 
implementation:  (3)  a  requirement  for 
periodic  reporting  to  OFCCP  as  to 
implementation  of  the  agreement,  if 
appropriate:  and  (4)  a  copy  of  the  notice 
to  show  cause  or  notice  of  violation 
when  such  has  been  previously  issued. 

(c)  A  conciliation  agreement  is 
effective  when  it  has  been  signed  by  the 
contractor  and  the  proper  Assistant 
Regional  Administrator,  OFCCP,  unless 
within  45  days  of  receipt  from  the 
Assistant  Regional  Administrator,  the 
Director  rejects  the  agreement. 

(d)  Conciliation  agreements  shall  not 
be  entered  into  after  enforcement 
proceedings  have  been  initiated. 
Settlements  of  enforcement  proceedings 
by  the  Office  of  the  Solicitor  normally 
will  be  by  consent  decree. 

(e)  Letters  of  commitment,  in  lieu  of 
conciliation  agreements,  are  appropriate 
for  resolving  minor  technical 
deficiencies. 


60-1.27  Assumption  of  jurisdiction  by  the 
Director. 

(a)  The  Director  may  inquire  into  the 
status  of  any  pending  matter.  Where  the 
Director  considers  it  necessary  or 
appropriate  to  the  achievement  of  the 
purposes  of  the  Order  or  of  sections  402 
and  503,  he/she  may  assume  jurisdiction 
over  the  matter  and  proceed  as  provided 
in  this  chapter.  Whenever  the  Director 
assumes  jurisdiction  over  any  matter, 
he/she  may  conduct,  or  have  conducted, 
such  investigation,  hold  such  hearings, 
including  record  hearings,  and  hearings 
under  §  60-l,9(b)  of  this  part,  make  such 
findings,  issue  such  recommendations 
and  directives  and  take  such  other 
action  as  may  be  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Order  or  of  sections  402  and  503. 

(b)  For  reasonable  cause  shown,  the 
Director  may,  on  his/her  own  motion  or 
pursuant  to  a  request,  reconsider  or 
cause  to  be  reconsidered  a  matter 
arising  under  the  Order  or  under 
sections  402  and  503  which  presently  is 
pending  in  OFCCP. 

§  60-1.28  Intimidatiori  and  interference. 

The  sanctions  and  penalties  contained 
in  Subpart  D  of  the  Order,  and  in  Parts 
60-250  and  60-741  of  this  chapter  may 
be  exercised  against  any  contractor  or 
applicant  which  fails  to  take  all 
necessary  steps  to  ensure  that  no  person 
intimidates,  threatens,  coerces,  or 
discriminates  against  any  individual  for 
the  purpose  of  interfering  with  the  filing 
of  a  complaint,  furnishing  information, 
or  assisting  or  participating  in  any 
manner  in  an  investigation,  compliance 
review,  hearing,  or  any  other  activity 
related  to  the  administration  of  the 
Order,  sections  402  and  503  or  any  other 
Federal,  state  or  local  laws  requiring 
equal  employment  opportunity.  Such 
sanctions  and  penalties  also  apply  to 
contractors  or  applicants  which 
discriminate  against  a  person  because 
he  or  she  has  opposed  any  employment 
practice  unlawful  under  the  Order, 
sections  402  and  503,  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  or 
any  other  Federal,  state  or  local  laws. 

§  60-1.29  Enforcement  proceedings. 

(a)  General.  If,  as  a  result  of  a 
compliance  review,  complaint 
investigation  or  some  other  review, 
OFCCP  believes  that  the  Order  or  that 
sections  402  and  503  have  been  violated, 
the  matter  may  be  referred  to  the  Office 
of  the  Solicitor  for  consideration  of  legal 
enforcement  proceedings. 

[h)  Violations.  Violations  may  be 
found  based  upon,  inter  alia,  any  of  the 
following:  (1)  the  results  of  a  compliance 
review  or  complaint  investigation:  (2) 
analysis  of  an  affirmative  action 


§  80-1.26  Conciliation  agreements. 
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program:  (3)  the  results  of  an  on-site 
review  of  the  contractor’s  compliance 
with  the  Order  or  of  sections  402  and 
503:  (4)  a  contractor’s  refusal  or  failure 
to  submit  an  affirmative  action  program: 

(5)  a  contractor’s  refusal  or  failure  to 
permit  an  on-site  compliance  review  or 
complaint  investigation  to  be  conducted: 

(6)  a  contractor’s  refusal  or  failure  to 
maintain  records  and  other  information, 
or  to  supply  copies  of  such  records  or 
information  required  to  be  maintained 
or  supplied  by  the  Order  or  by  sections 
402  and  503;  and  (7)  any  substantial  or 
material  violation  of  the  contractual 
provisions  of  the  Order  or  of  the 
regulations  implementing  sections  402 
and  503. 

(c)  Administrative  enforcement 
proceedings.  Administrative 
enforcement  proceedings  are  brought  by 
the  Office  of  the  Solicitor  and  shall  be 
conducted  under  the  Rules  of  Practice 
for  Administrative  Proceedings  to 
Enforce  Equal  Opportunity  under 
Executive  Order  11246.  Section  402  and 
Section  503  contained  in  Part  60-30  of 
this  chapter.  Administrative 
enforcement  proceedings  may  be 
commenced  to  enjoin  violations  of  the 
Order  or  of  sections  402  and  503,  to  seek 
appropriate  relief  (which  may  include 
back  pay,  front  pay,  retroactive 
seniority,  training,  priority  rights  to  hire 
or  promotion,  etc.,  for  an  affected  class 
or  for  individuals)  or  to  impose 
sanctions. 

(d)  Special  violations.  If  the 
contractor  refuses  or  fails  to  (1)  submit 
an  affirmative  action  program;  (2)  supply 
copies  of  relevant  records  or  other 
requested  information:  (3)  allow  OFCCP 
access  to  its  premises  for  an  on-site 
review  or  investigation;  or  if  the 
contractor  is  being  charged  with 
intimidation  or  interference  under  §  60- 
1.28  of  the  part,  and  if  conciliation 
efforts  under  this  part  are  unsuccessful, 
administrative  enforcement  proceedings 
may  be  commenced  without  serving  the 
contractor  with  a  show  cause  notice  or  a 
notice  of'violation. 

(e)  Preliminary  administrative 
enforcement  proceedings.  Preliminary  or 
summary  enforcement  proceedings 
under  41  CFR  60-30.38  may  be 
appropriate  when  the  evidence  indicates 
one  or  more  of  the  following  violations 
of  the  Order,  section  402  or  section  503: 

(1)  The  contractor  is  engaging  in 
employment  practices  which  violate  its 
contractual  obligations  so  as  to  made 
the  contractor  not  responsible  to 
perform  its  contractual  EEO  obligations 
(such  as.  where  a  preaward  or  other 
compliance  review  discloses  evidence 
that  the  contractor  is  engaging  in 
prohibited  employment  practices  and 


the  contractor  has  failed  to  change  the 
practices):  (2)  the  contractor  has  refused 
or  failed  to  develop  or  submit  a  current 
affirmative  action  program;  (3)  the 
contractor  has  failed  or  refused  to 
supply  requested  records  or  other 
information  it  is  required  to  supply;  (4) 
the  contractor  has  failed  or  refused  to 
permit  access  to  its  premises,  to  its 
records  for  reviewing  or  copying  or  to  its 
employees  or  witnesses  for  interviewing 
or  questioning  during  an  on-site  review 
or  investigation:  (5)  the  contractor  has 
engaged  in  intimidation  or  retaliation  in 
violation  of  §  60-1.28  of  this  part. 
Preliminary  enforcement  proceedings 
involving  one  or  more  such  violations 
may  be  commenced  by  the  office  of  the 
Solicitor,  and  shall  be  conducted 
pursuant  to  the  rules  of  practice  for  such 
proceedings  under  Part  60-30  of  this 
chapter. 

(f)  Judicial  enforcement — referrals  to 
the  Department  of  Justice.  (1)  Violations 
of  the  Order  or  section  402  or  503  or  the 
threat  of  violations  of  the  Order  or 
section  402  or  503  may  be  referred  to  the 
Department  of  Justice  for  judicial 
enforcement.  There  are  no  procedural 
prerequisites  to  a  referral  to  the 
Department  of  Justice. 

(2)  Whenever  a  matter  has  been 
referred  to  the  Department  of  Justice  for 
consideration  of  judicial  proceedings, 
the  Attorney  General  may  bring  a  civil 
action  against  the  contractor  or  any 
other  person  in  the  appropriate  district 
court  of  the  United  States  requesting  a 
temporary  restraining  order,  preliminary 
or  permanent  injunction,  and  an  order 
for  such  additional  equitable  relief, 
including  back  pay,  deemed  necessary 
or  appropriate  to  ensure  the  full 
enjoyment  of  the  rights  secured  by  the 
Order  or  section  402  or  503,  or  any  of  the 
above. 

(3)  The  Attorney  General  is 
authorized  to  conduct  such  investigation 
of  the  facts  as  he/she  may  deem 
necessary  or  appropriate  to  carry  out 
his/her  responsibilitiea  under  these 
regulations. 

(4)  Prior  to  the  institution  of  any 
judicial  proceedings,  the  Attorney 
General,  on  behalf  of  the  Director,  is 
authorized  to  make  reasonable  efforts  to 
secure  compliance  with  the  contract 
provisions  of  the  Order.  He/she  may  do 
so  by  providing  the  contractor  and  any 
other  person  with  reasonable  notice  of 
findings,  his/her  intent  to  file  suit,  and 
the  actions  he/she  believes  necessary  to 
obtain  compliance  with  the  contract 
provisions  of  the  Order  without 
contested  litigation,  and  by  offering  the 
contractor  and  any  other  person  a 
reasonable  opportunity  for  conference 
and  conciliation,  in  an  effort  to  obtain 


such  compliance  without  contested 
litigation. 

(5)  As  used  in  this  part,  the  Attorney 
General  shall  mean  the  Attorney 
General,  the  Assistant  Attorney  General 
for  Civil  Rights,  or  any  other  person 
authorized  by  regulations  or  practice  to 
act  Tor  the  Attorney  General  w'ith 
respect  to  the  enforcement  of  equal 
employment  opportunity  laws,  orders 
and  regulations  generally,  or  in  a 
particular  matter  or  case. 

(g)  Recommendations  to  the  Attorney 
General  for  investigation  and  possible 
suit.  In  addition  to  recommending  that 
suit  be  instituted  upon  referral  under  41 
CFR  60-1.29(f)  above,  the  Department  of 
Labor  may  recommend  that  the  Attorney 
General  conduct  further  investigation  of 
a  contractor  to  determine  whether  there 
are  substantial  violations  of  the  Order, 
section  402,  section  503  or  other 
contractural  obligations  assumed  by  the 
contractor  that  warrant  Ihe  initiation  of 
a  lawsuit.  Upon  doing  so  the 
Department  of  Labor  shall  promptly 
notify  the  contractor  of  that 
recommendation.  Upon  receipt  of  such  a 
recommendation  the  Attorney  General 
is  authorized  to  take  any  action,  with 
respect  to  a  contractor,  which  is 
authorized  by  a  referral  under  41  CFR 
60-1.29(f)  above. 

(h)  Referrals  to  the  Equal  Employment 
Opportunity  Commission.  The 
Department  of  Labor  may  recommend 
that  the  Equal  Employment  Opportunity 
Commission  institute  appropriate 
proceedings  under  Title  VII  of  the  Civil 
Rights  Act  of  1964.  In  addition,  and 
where  appropriate,  the  Department  of 
Labor  will  make  such  recommendations 
to  the  EEOC  in  connection  with  alleged 
violations  by  financial  institutions 
whose  only  nexus  to  the  Federal 
Government  is  Federal  deposit  or  share 
insurance. 

(i)  Referrals  to  financial  institution 
regulatory  agencies.  Where  appropriate, 
the  Department  of  Labor  may  refer 
alleged  violation  of  the  Order,  section 
402  or  section  503  by  financial 
institutions  to  the  appropriate  Federal 
financial  institutions  regulatory  agency 
for  actions  under  that  agency’s 
procedures.  Whenever  the  Department 
of  Labor  refers  a  violations  by  a 
financial  institution  to  the  appropriate 
regulatory  agency,  the  agency,  after 
consultation- with  the  Department  of 
Labor,  may  take  such  action,  in  its  sole 
discretion,  as  it  deems  appropriate. 
These  agencies  are:  (1)  Federal  Home 
Loan  Bank  Board:  (2)  Federal  Deposit 
Insurance  Corporation:  (3)  Comptroller 
of  the  Currency:  (4)  the  Board  of 
Governors  of  the  Federal  Reserve 
System;  and  (5)  the  National  Credit 
Union  Administration 
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(j)  Enforcement  policy  regarding 
Federal  deposit  and  share  insurance. 

The  Department  of  Labor  will  not  debar 
financial  institutions  (e.g.,  banks, 
savings  and  loan  associations  and  credit 
unions)  from  future  Federal  deposit  or 
share  insurance,  or  cancel,  terminate  or 
suspend  existing  Federal  deposit  or 
share  insurance.  In  the  event  that  a 
financial  institution  which  has  Federal 
deposit  or  share  insurance  is  alleged  to 
be  in  violation  of  its  contractual 
commitments  under  the  Executive 
Order,  section  402  or  section  503,  the 
Department  of  I.abor  will  pursue  one  of 
the  options  mentioned  in  paragraphs  (f), 
(h)  and  (i)  of  this  section  with  respect  to 
the  deposit  or  share  insurance 
relationship.  Such  recommendations  or 
referrals  as  described  in  paragraphs  (f), 
(h)  and  (i)  of  this  section  may  take  place 
without  or  after  an  administrative 
hearing  in  the  Department  of  Labor. 

§60-1.30  Debarment  and  contract 
Ineligibility  list. 

No  order  for  debarment  from  further 
Government  contracts  or  subcontracts 
pursuant  to  section  209(a)(6)  of  the 
Order  or  pursuant  to  the  regulations 
implementing  sections  402  and  503  shall 
be  made  without  affording  the 
contractor  an  opportunity  for  a  hearing, 
either  administrative  or  judicial.  The 
Director  periodically  shall  distribute  a 
list  to  all  executive  departments  and 
agencies  giving  the  names  of  contractors 
which  have  been  declared  ineligible 
under  the  Order  or  under  sections  402 
and  503  for  further  Government 
contracts  and  subcontracts.  The  Director 
shall  promptly  notify  the  Comptroller 
General  of  the  United  States  when 
contracts  have  been  cancelled  or 
terminated  or  when  a  contractor  has 
been  debarred  from  further  Government 
contracts  under  the  Order  or  under 
sections  402  and  503.  The  Director  shall 
take  appropriate  steps  to  notify  prime 
contractors  of  the  debarred  contractor's 
ineligibility  for  subcontracts. 

§  60-1.31  Petition  for  reinstatement  for 
debarred  contractors. 

(a)  Any  contractor  declared  ineligible 
under  the  Order  or  under  section  402  or 
503  for  further  contracts  may  petition 
the  Director  foi  reinstatement.  A  copy  of 
the  petition  for  reinstatement  shall  be 
served  on  the  parties  to  the  original 
proceeding  which  led  to  the  debarment. 
The  petition  for  reinstatement  shall  set 
forth  what  actions  the  contractor  has 
taken  to  comply,  as  applicable,  with  the 
Order,  section  402  or  section  503  and  in 
what  way  the  contractor  will  comply 
with  requirements  which  may  involve 
future  performance.  The  burden  shall  be 


on  the  contractor  to  demonstrate  that  it 
is  entitled  to  reinstatement. 

(b)  Rescission  of  the  debarment  order 
and  reinstatement  of  the  contractor’s 
eligiblity  for  further  contracts  may  be 
conditioned  on  the  contractor  satisfying 
the  Director  that  it  has  established  and 
will  implement  personnel  and 
employment  policies  in  compliance  with 
the  provisions  of  the  Order  or  of  section 
402  or  503.  In  carrying  out  his/her 
responsibilities  under  this  section,  the 
Director  may  require  that  compliance 
reviews  be  conducted  of  the  contractor’s 
establishments,  and  that  the  contractor 
supply  copies  of  any  information 
relevant  to  determining  its  compliance 
with  the  Order  or  with  sections  402  or 
503.  Reinstatement  also  may  be 
conditioned  on  a  program  of  compliance 
which  may  include  meeting 
requirements  not  specifically  mentioned 
in  the  debarment  order  where  meeting 
these  requirements  is  necessary  to 
achieve  compliance  under  the  Order  or 
under  section  402  or  503.  Where  the 
debarment  was  based  on  a 
determination  of  the  contractor’s 
liability  but  the  extent  of  the  relief  or  the 
number  or  identity  of  persons  entitled  to 
relief  has  not  been  determined  or  where 
there  are  other  issues  appropriate  for 
hearing,  the  Director  may  remand  the 
matter  to  the  Administrative  Law  Judge 
for  a  recommended  determination  of 
such  issues  prior  to  reinstatement.  On 
remand  from  the  Director,  the 
Administrative  Law  Judge  shall  follow 
the  procedures  in  Part  60-30  of  this 
chapter  in  making  his/her  recommended 
determination  of  the  number  of  identity 
of  the  individuals  entitled  to  relief  and 
the  amount  of  relief.  Reasonable 
discovery  shall  be  allowed  on  those 
issues.  The  matter  shall  then  proceed  in 
accordance  with  §§  60-30.25  through  60- 
30.30  of  this  chapter.  Reinstatement  by 
the  Director  or  Secretary,  as  applicable, 
may  be  conditioned  on  the  contractor’s 
satisfying  any  relief  finally  determined 
by  the  Secretary  or  Director,  as 
applicable,  to  be  owed. 

(c)  Any  conditions  upon  which  the 
recission  of  the  debarment  order  and 
reinstatement  of  the  contractor  are 
based  shall  be  set  forth  by  the  Director 
or  the  Secretary,  as  appropriate,  in  an 
order  which  shall  be  filed  with  the 
Administrative  Law  Judge  and  made  a 
part  of  the  record  in  the  original 
proceeding  from  which  the  debarment 
resulted.  The  Administrative  Law  Judge 
shall  retain  jurisdiction,  and  any 
subsequent  violations  involving  the 
same  issues  which  gave  rise  to  the 
debarment  order  or  which  are  included 
in  the  reinstatement  order  may  be  raised 
by  motion  in  the  original  proceeding. 


(d)  The  Director’s  or  Secretary's 
decision  on  the  petition  for 
reinstatement  shall  constitute  a  final 
administrative  order. 

(e)  Any  party  or  person  who 
participated  (pursuant  to  41  CFR  60- 
30.24)  in  the  proceeding  which  gave  rise 
to  the  debarment  order  may  make 
submissions  opposing  or  supporting  the 
contractor’s  petition  for  reinstatement. 

(f)  When  a  debarred  contractor  is 
reinstated,  the  Director  shall  take 
prompt  action  to  notify  the  contractors. 
Comptroller  General  and  the  agencies 
which  received  notice  of  the  debarment. 

Subpart  C— Ancillary  Matters 

§  60-1.40  Affirmative  action  programs. 

(a)  Requirements  of  programs.  Each 
nonconstruction  contractor  which  has  50 
or  more  employees  and  (1)  has  a 
contract  of  $50,000  or  more:  or  (2)  has 
contracts  (including  Government  bills  of 
lading)  which,  in  any  12-month  period 
total  $50,000  or  more,  or  reasonably  may 
be  expected  to  total  $50,000  or  more;  or 
(3)  is  a  financial  institution  which  serves 
as  a  depository  for  Government  funds  in 
any  amount,  acts  as  an  issuing  or 
redeeming  agent  for  U.S.  savings  bonds 
and  savings  notes  in  any  amount,  or 
subscribes  to  Federal  deposit  or  share 
insurance,  shall  develop  a  written 
affirmative  action  program  for  each  of 
its  establishments.  Each 
nonconstruction  contractor  shall  require 
each  subcontractor  which  has  50  or 
more  employees  and  (i)  has  a 
subcontract  of  $50,000  or  more;  or  (ii) 
has  subcontracts  (including  Government 
bills  of  lading)  which,  in  any  12-month 
period  total  $^,000  or  more,  or 
reasonably  may  be  expected  to  total 
$50,000  or  more;  or  (iii)  is  a  financial 
institution  which  serves  as  a  depository 
for  Government  funds  in  any  amount, 
acts  as  an  issuing  or  redeeming  agent  for 
U.S.  savings  bonds  and  savings  notes  in 
any  amount,  or  subscribes  to  Federal 
deposit  or  share  insurance,  to  develop  a 
written  affirmative  action  program  for 
each  of  its  establishments.  A  necessary 
prerequisite  to  the  development  of  a 
satisfactory  affirmative  action  program 
is  the  identification  and  analysis  of 
problem  areas  inherent  in  minority  and 
female  employment  and  an  evaluation 
of  opportunities  for  utilization  of 
minority  group  and  female  personnel. 
The  contractor’s  program  shall  provide 
in  detail  for  specific  steps  to  guarantee 
equal  employment  opportunity  keyed  to 
the  problems  and  needs  of  members  of 
minority  groups  and  women,  including, 
when  there  is  underutilization  or  other 
deficiencies,  the  development  of  specific 
goals  and  timetables  for  the  prompt 
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achievement  of  full  and  equal 
employment  opportunity. 

(b)  Maintenance  of  programs. 
Contractors  currently  subject  to  this 
section  and  Part  60-2  of  this  chapter 
must  have  an  affirmative  action  program 
in  place  at  each  establishment.  If  a 
contractor  is  not  currently  subject  to  this 
section  and  Part  60-2  it  must,  within  120 
days  from  the  commencement  of  the 
contract,  develop,  implement,  and 
maintain  separate  affirmative  action 
programs  for  each  of  its  establishments. 
A  copy  of  the  appropriate  affirmative 
action  program  shall  be  maintained  at 
each  of  the  contractor’s  locations.  An 
affirmative  action  program  shall  be  part 
of  the  staffing  and  training  plans  for 
each  new  establishment  and  shall  be 
developed  and  made  available  prior  to 
the  staffing  of  such  establishment.  A 
report  of  the  results  of  such  program 
shall  be  compiled  annually  and  the 
program  shall  be  updated  at  that  time. 
This  information  shall  be  made 
available  to  OFCCP  upon  request  and 
the  contractor's  affirmative  action 
program  and  the  results  it  produces  shall 
be  evaluated  as  part  of  compliance 
review  activities. 

(c)  Application  to  construction 
contractors.  The  provisions  of  this 
section  60-1.40  shall  be  applicable  to  the 
nonconstruction  employees  of  a 
construction  contractor  which  has  50  or 
more  nonconstruction  employees  and 
which  has  (1]  a  contract  of  $50,000  or 
more;  or  (2)  contracts  (including 
Government  bills  of  lading)  which,  in 
any  12-month  period  total  $50,000  or 
more,  or  reasonably  may  be'  expected  to 
total  $50,000  or  more. 

§  60-1.41  Solicitations  or  advertisements 
for  employees. 

In  solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  a 
contractor,  the  requirements  of 
paragraph  (2)  of  the  equal  opportunity 
clause  shall  be  satisfied  whenever  the- 
contractor  complies  with  any  of  the 
following: 

(a)  States  expressly  in  the 
solicitations  or  advertising  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without 
regard  to  race,  color,  religion,  sex,  or 
national  origin: 

(b)  Uses  display  or  other ’advertising, 
and  the  advertising  includes  an 
appropriate  insignia. prescribed  by  the 
Director.  The  use  of  the  insignia  is 
considered  subject  to  the  provisions  of 
18U.S.C.  701: 

(c)  Uses  a  single  advertisement,  and 
the  advertisement  is  grouped  with  other 
advertisements  under  a  caption  which 
clearly  states  that  all  employers  in  the 
group  assure  all  qualified  applicants 


equal  consideration  for  employment 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin; 

(d)  Uses  a  single  advertisement  in 
which  appears  in  clearly  distinguishable 
type  the  phrase  “an  equal  opportunity 
employer." 

§  60-1.42  Notices  to  be  posted. 

(a)  Unless  alternative  notices  are 
prescribed  by  the  Director,  the  notices 
which  contractors  are  required  to  post 
by  paragraphs  (1)  and  (3)  of  the  equal 
opportunity  clause  will  contain  the 
following  language  in  English  and 
Spanish  and  will  be  provided  by  the 
contracting  or  administering  agencies: 

Equal  Employment  Opportunity  Is  the  Law — 
Discrimination  Is  Prohibited  by  the  Civil 
Rights  Act  of  1964  and  by  Executive  Order 
No.  11246 

Private  Industry,  State,  and  Local 
Government 

Title  VII  of  the  Civil  Rights  Act  of  1964.  as 
amended,  prohibits  job  discrimination 
because  of  race,  color,  religion,  sex  or 
national  origin. 

Applicants  to  and  employees  of  private 
employers,  state/local  governments,  and 
public/private  educational  institutions  are 
protected.  Also  covered  are  employment 
agencies,  labor  unions  and  apprenticeship 
programs.  Any  person  who  believes  he  or  she 
has  been  discriminated  against  should 
contact  immediately: 

The  U.S.  Equal  Employment  Opportunity 
Commission  (EEOC).  2401  E  St.  N.W., 
Washington,  D.C.  20506. 

Federal  Contract  Employment 

Executive  Order  11246,  as  amended, 
prohibits  job  discrimination  because  of  race, 
color,  religion,  sex  or  national  origin  and 
requires  affirmative  action  to  ensure  equality 
of  opportunity  in  ail  aspects  of  employment. 

Section  .503  of  the  Rehabilitation  Act  of 
1973  prohibits  job  discrimination  because  of 
handicap  and  requires  affirmative  action  to 
employ  and  advance  in  employment  qualified 
handicapped  workers. 

Section  402  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974 
prohibits  job  discrimination  and  requires 
affirmative  action  to  employ  and  advance  in 
employment  (1)  qualified  Vietnam  era 
veterans  during  the  first  four  years  after  their 
discharge  and  (2)  qualified  disabled  veterans 
throughout  their  working  life  if  they  have  a  30 
percent  or  more  disability. 

Applicants  to  and  employees  of  any 
company  with  a  Federal  Government 
contract  or  subcontract  are  protected.  Any 
person  who  believes  a  contractor  has 
violated  its  affirmative  action  obligations, 
including  nondiscrimination  under  Executive 
Order  11246.  as  amended  or  under  Section 
503  of  the  Rehabilitation  Act.  or  under 
Section  402  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974  should 
contact  immediately: 

The  Employment  Standards 
Administration.  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  Third  and 


Constitution  Avenue,  N.W.,  Washington,  D.C. 
20210  o'r  an  OFCCP  regional  office,  listed  in 
most  telephone  directories  under  U.S. 
Government,  Department  of  Labor. 

Complaints  specifically  under  the  veterans' 
law  may  also  be  filed  directly  with  the 
Veterans'  Employment  Service  through  local 
offices  of  the  state  employment  service. 

All  complaints  must  be  filed  within  180 
days  from  the  date  of  the  alleged  violation. 

(b)  The  requirements  of  paragraph  (3) 
of  the  equal  opportunity  clause  will  be 
satisfied  whenever  the  contractor  posts 
copies  of  the  notification  prescribed  by 
or  pursuant  to  paragraph  (a)  of  this 
section  in  conspicuous  places  available 
to  employees,  applicants  for 
employment,  and  representatives  of 
each  labor  union  or  other  organization 
representing  its  employees  with  which  it 
has  a  collective-bargaining  agreement  or 
other  contract  or  understanding. 

§  60-1.43  Access  to  records  and  site  of 
employment. 

Each  contractor  shall  permit  access 
during  normal  business  hours  to  its 
premises  for  the  purpose  of  conducting 
on-site  compliance  reviews  which 
include  interviewing  employees, 
inspecting,  copying  and  removing  off¬ 
site  copies  of  such  books,  records, 
accounts,  and  other  material  such  as  ' 
computer  tapes  and  printouts  as  may  be 
relevant  to  the  matter  under 
investigation  and  pertinent  to 
compliance  with  the  Order  or  with 
sections  402  and  503. 

§  60-1 .44  Rulings  and  interpretations. 

Rulings  under  or  interpretations  of  the 
Order  and  of  sections  402  and  503  shall 
be  made  by  the  Director. 

§60-1.45  Adaptation  of  language. 

Such  n'ecessary  changes  in  language 
may  be  made  in  the  equal  opportunity 
clause  of  the  Order  and  in  the 
affirmative  action  clauses  of  sections 
402  and  503  as  shall  be  appropriate  to 
identify  properly  the  parties  and  their 
undertakings. 

§  60-1.46  Incorporation  by  reference. 

The  equal  opportunity  clause  and  the 
affirmative  action  clauses  may  be 
incorporated  by  reference  in  all 
Government  contracts  and  subcontracts, 
including  Government  bills  of  lading, 
transportation  requests,  contracts  for 
deposit  of  Government  funds,  and 
contracts  for  issuing  and  paying  U.S. 
savings  bonds  and  notes,  and  such  other 
contracts  as  the  Director  may  designate. 

§  60-1.47  Incorporation  by  operation  of 
law. 

By  operation  of  the  Order  and 
sections  402  and  503,  the  equal 
opportunity  clause  of  the  Order  and  the 
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affirmative  action  clauses  of  sections 
402  and  503  shall  be  considered  to  be  a 
part  of  every  contract  and  subcontract 
required  by  the  Order  and  sections  402 
and  503  to  include  such  clauses 
regardless  of  whether  the  clauses  are 
physically  incorporated  into  such 
contracts  and  regardless  of  whether  the 
contract  is  written. 

§  60-1.48  Request  for  hearing  after 
compliance. 

When  a  contractor,  without  a  hearing, 
shall  have  complied  with  the 
recommendations  or  orders  of  the 
OFCCP  and  believes  such 
recommendations  or  orders  to  be 
erroneous,  it  shall,  upon  filing  a  request 
therefore  within  10  days  of  such 
compliance,  be  afforded  an  opportunity 
for  a  hearing  and  review  of  the  alleged 
erroneous  action.  Such  hearings 
normally  will  be  record  hearings  before 
the  Director. 

§  60-1.49  Existing  contracts. 

All  contracts  in  effect  prior  to  October 
24, 1965,  which  are  not  subsequently 
modified  shall  be  administered  in 
accordance  with  the  nondiscrimination 
provisions  of  any  prior  applicable 
Executive  Orders.  Any  contract  or 
subcontract  modified  on  or  after 
October  24, 1965,  shall  be  subject  to 
Executive  Order  11246.  Complaints 
received  by  and  violations  coming  to  the 
attention  of  OFCCP  regarding  contracts 
and  subcontracts  which  were  subject  to 
Executive  Orders  10925  and  11114  shall 
be  processed  as  if  they  were  complaints 
regarding  violations  of  Executive  Order 
11246. 

§  60-1.50  Delegation  of  authority  by  the 
Director. 

The  Director  is  authorized  to 
redelegate  the  authority  given  to  him/ 
her  by  the  regulations  in  this  chapter. 
The  authority  redelegated  by  the 
Director  pursuant  to  the  regulations  in 
this  chapter  shall  be  exercised  under 
his/her  general  direction  and  control. 

PART  60-2— AFFIRMATIVE  ACTION 
PROGRAMS 

Subpart  A— General 

Sec. 

60-2.1  Title,  purpose  and  scope. 

60-2.2  Requirements  for  contractors. 

60-2.3  Submission  of  affirmative  action 
programs  and  support  data. 

60-2.4  Confidentiality  and  relevancy  of 
information. 

Subpart  B— Required  Contents  of 
Affirmative  Action  Programs 

60-2.10  Purpose  of  affirmative  action 
program. 

60-2.11  Required  utilization  analysis. 


Sec.  / 

60-2.12  Establishment  of  goals  and 
timetables. 

60-2.13  Additional  required  ingredients  of 
affirmative  action  programs. 

60-2.14  Program  summary. 

60-2.15  Compliance  status. 

Subpart  C — Methods  of  Implementing  the 
Requirements  of  Subpart  B 

60-2.20  Development  or  reaffirmation  of  the 
equal  employment  opportunity  policy. 
60-2.21  Dissemination  of  the  policy. 

60-2.22  Responsibility  for  implementation. 
60-2.23  Identification  of  problem  areas  by 
organizational  units  and  job  groups. 
60-2.24  Development  and  execution  of 
programs. 

60-2.25  Internal  audit  and  reporting 
systems. 

60-2.26  Support  of  action  programs. 

Subpart  D — Miscellaneous 
60-2.30  Use  of  goals. 

60-2.31  Preemption. 

60-2.32  Supersedure. 

Authority:  5  U.S.C.  553(a)(3)lB):  29  CFR  2.7; 
section  201,  E.0. 11246,  30  FR  12319,  and  E.O. 
11375,  32  FR  14303,  as  amended  by  E.O. 

12086. 

Subpart  A— General 
§  60-2.1  Title,  purpose  and  scope. 

(a)  The  regulations  in  this  part 
implement  provisions  of  Executive 
Order  11246  only.  This  part  shall  also  be 
known  as  "Revised  Order  No.  4”  and 
shall  cover  nonconstruction  contractors. 
The  provisions  of  this  part  also  shall 
apply  to  the  nonconstruction  employees 
of  a  construction  contractor  with  50  or 
more  nonconstruction  employees  and 
one  or  more  contracts  which  meet  the 
criteria  set  forth  in  section  60-1.40  of 
this  chapter.  Section  60-1.40  of  this 
chapter,  requires  that  within  120  days 
from  the  commencement  of  a  contract 
each  contractor  which  has  50  or  more 
employees  and  (1)  has  a  contract  of 
$50,000  or  more;  or  (2)  has  contracts 
(including  Government  bills  of  lading) 
which,  in  any  12-month  period,  total  or 
can  reasonably  be  expected  to  total 
$50,000  or  more;  or  (3)  which  is  a 
financial  institution  which  (i)  serves  as  a 
depository  of  Government  funds  in  any 
amount;  (ii)  acts  as  an  issuing  or 
redeeming  agent  for  U.S.  savings  bonds 
and  savings  notes  in  any  amount;  or  (iii) 
subscribes  to  Federal  deposit  or  share 
insurance,  shall  develop,  implement  and 
maintain  a  written  affirmative  action 
program  for  each  of  its  establishments. 
This  part  sets  forth  guidelines  to  be  used 
by  contractors  and  the  OFCCP  in 
developing  and  judging  written 
affirmative  action  programs  as  well  as 
the  good  faith  effort  required  to 
transform  these  programs  from  paper 
commitments  to  equal  employment 
opportunity. 


(b)  Relief,  including  b^ck  pay,  where 
appropriate,  for  members  of  an  affected 
class  or  individuals  who  by  virtue  of 
past  discrimination  continue  to  suffer 
the  present  effects  of  that 
discrimination,  shall  be  provided  in  the 
conciliation  agreement  entered  into 
pursuant  to  41  CFR  60-1.26  of  this 
chapter.  An  affected  class  problem  must 
be  remedied  before  a  contractor  may  be 
considered  in  compliance.  Section  60-2.2 
of  this  part,  pertaining  to  an  acceptable 
affirmative  action  program,  also  is 
applicable  to  a  contractor’s  failure  to 
remedy  discrimination  against  members 
of  an  affected  class, 

§  60-2.2  Requirements  for  contractors. 

Any  contractor  required  by  41  CFR 
60-1,40  of  this  chapter  to  develop  an 
affirmative  action  program  at  each  of  its 
establishments  which  has  not  complied 
fully  with  that  section  is  not  in 
compliance  with  the  Order.  Until  such 
programs  are  developed  and  found  to  be 
acceptable  in  accordance  with  the 
standards  and  guidelines  set  forth  in 
§  §  60-2.10  through  60-2.32  of  this  part, 
the  contractor  is  unable  to  comply  fully 
with  the  Order.  An  affirmative  action 
program  shall  be  deemed  to  have  been 
accepted  by  OFCCP  at  the  time  the 
appropriate  OFCCP  area,  regional  or 
national  office  has  accepted  such 
program  unless  within  45  days 
thereafter  the  Director  has  disapproved 
such  program.  The  intention  of  41  CFR 
60-1.40  and  this  part  is  that  each 
contractor  establishment  will  be 
covered  by  a  written  affirmative  action 
program  and  that  all  the  contractor’s 
employees  will  be  included  in  an 
affirmative  action  program  regardless  of 
where  they  work.  Contractors  may 
reach  agreements  with  OFCCP  on 
nationwide  AAP  formats  or 
methodology. 

§  60-2.3  Submission  of  affirmative  action 
programs  and  support  data. 

(a)  The  contractor  shall  submit  the 
affirmative  action  program  and 
supporting  documentation  within  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  terms  “affirmative  action 
program”  and  “supporting 
documentation”  refer  to  the  required 
contents  of  Affirmative  Action 
Programs,  as  set  forth  in  Subpart  B  of 
this  part,  arid  Methods  of  Implementing 
the  Requirements  of  Subpart  B,  set  forth 
in  Subpart  C  of  this  part. 

(b)  The  contractor  also  shall  submit 
the  affirmative  action  program  and 
supporting  documentation  upon 
OFCCP’s  request  when  a  complaint  is 
being  investigated  or  a  preaward 
compliance  review  is  being  conducted. 
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(c)  The  contractor  in  accordance  with 
41  CFR  60-1.43,  shall  provide  full  access 
to  and  copies  of  all  additional,  relevant 
information  and  data  for  the  on-site 
phase  of  the  review. 

(d)  The  contractor  shall  provide,  for 
off-site  review,  all  data  or  information 
determined  by  the  compliance  officer  to 
be  necessary  to  analyze  more  fully 
alleged  deficiencies  or  violations  before 
a  determination  of  compliance  is  made. 

(e)  If  a  contractor  fails  or  refuses  to 
submit  its  affirmative  action  program 
and  supporting  documentation  or  other 
information  as  required  by  paragraphs 

(a),  (b),  (c)  and  (d)  of  this  section, 
enforcement  proceedings  authorized  by 
this  chapter  may  be  initiated  against  the 
contractor  after  appropriate  conciliation 
efforts  have  been  attempted,  without 
issuing  a  show  cause  notice  or  notice  of 
violations. 

§  60-2.4  Confidentiality  and  relevancy  of 
information. 

(a)  Desk  audit  data.  If  the  contractor 
is  concerned  with  the  confidentiality  of 
such  information  as  lists  of  employees, 
employee  names,  reasons  for 
termination  and  pay  data,  then 
alphabetic  or  numeric  coding  or  the  use 
of  an  index  of  pay  and  pay  ranges  are 
acceptable  for  desk  audit  purposes. 

(b)  Data  required  for  off -site  analysis. 
The  contractor  must  provide  all  data 
determined  by  the  compliance  officer  to 
be  necessary  for  off-site  analysis 
pursuant  to  §  60-2.3(d)  of  this  part.  Such 
data  may  only  be  coded  if  the  contractor 
makes  the  code  available  to  the 
compliance  officer.  If  the  contractor 
believes  that  particular  information 
which  is  to  be  taken  off-site  is  not 
relevant  to  compliance  with  the 
Executive  Order,  the  contractor  may 
request  a  ruling  by  the  OFCCP  Area 
Director.  The  OFCCP  Area  Director 
shall  issue  a  ruling  promptly.  The 
contractor  may  appeal  that  ruling  to  the 
OFCCP  Assistant  Regional 
Administrator  within  10  days  of  receipt. 
The  Assistant  Regional  Administrator 
shall  issue  a  final  ruling  promptly. 
Pending  a  final  ruling,  the  information  in 
question  must  be  made  available  to  the 
compliance  officer  off-site,  but  OFCCP 
shall  take  all  necessary  precautions  to 
safeguard  the  confidentiality  of  such 
information  until  a  final  determination  is 
made.  Such  information  may  not  be 
copied  and  access  to  the  information 
shall  be  limited  to  the  compliance  officer 
and  personnel  involved  in  the 
determination  of  relevancy.  Data 
determined  to  be  not  relevant  to  the 
investigation  will  be  returned  to  the 
contractor  immediately. 

(c)  Public  access  to  information. 
Information  obtained  from  contractors 


under  this  chapter  may  be  subject  to 
public  inspection  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  If  a 
contractor  believes  that  information 
should  be  withheld  from  public 
inspection,  it  shall,  at  the  time  of 
submission  of  the  information  to  the 
agency,  clearly  mark  the  materials 
“subject  to  a  claim  of  confidentiality.”  If 
the  agency  receives  a  request  from  the 
public  for  such  materials  under  the 
Freedom  of  Information  Act.  it  will 
notify  the  contractor  of  the  request  and 
solicit  a  statement  of  reasons  why  the 
information  should  be  withheld.  As  to 
any  claim  that  the  information  contains 
trade  secrets,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential,  the  contractor  shall  set 
forth,  with  respect  to  each  reasonably 
segregable  portion  of  the  materials,  the 
manner  in  which  it  is  claimed  that 
release  of  the  material  would  cause 
harm  to  the  competitive  position  of  the 
contractor.  If  information  to  which  the 
contractor  has  filed  an  objection  to 
disclosure  is  determined  by  OFCCP  to 
be  disclosable  under  5  U.S.C.  552,  the 
contractor  shall  be  notified  of  such 
determination  at  least  ten  days  prior  to 
disclosure  of  the  information. 

Subpart  B— Required  Contents  of 
Affirmative  Action  Programs 

§  60-2.10  Purpose  of  affirmative  action 
program. 

An  affirmative  action  program  is  a  set 
of  specific  and  result-oriented 
procedures  to  which  a  contractor 
commits  itself  to  apply  every  good  faith 
effort.  The  objective  of  those  procedures 
plus  such  efforts  is  equal  employment 
opportunity.  Procedures  without  effort  to 
make  them  work  are  meaningless;  and 
effort,  undirected  by  specific  and 
meaningful  procedures,  is  inadequate. 

An  acceptable  affirmative  action 
program  must  include  an  analysis  of 
areas  within  which  the  contractor  is 
deficient  in  the  utilization  of  minority 
groups  and  women,  and  further,  goals 
and  timetables  to  which  the  contractor's 
good  faith  efforts  must  be  directed  to 
correct  the  deficiencies  and,  thus  to 
achieve  prompt  and  full  utilization  of 
minorities  and  women,  at  all  levels  and 
in  all  segments  of  its  work  force  where 
deficiencies  exist. 

§  60-2.1 1  Required  utilization  analysis. 

Based  upon  the  Government’s 
experience  with  compliance  reviews 
under  the  Executive  Order  program  and 
the  contractor  reporting  system, 
minority  groups  are  most  likely  to  be 
underutilized  in  departments  and  jobs 
within  departments  that  fall  within  the 
following  Employer’s  Information  Report 


(EEO-1)  designations:  Officials  and 
managers,  professionals,  technicians, 
sales  workers,  office  and  clerical  and 
craftsmen  (skilled).  As  categorized  by 
the  EEO-1  designations,  women  are 
likely  to  be  underutilized  in  departments 
and  jobs  within  departments  as  follows: 
Officials  and  managers,  professionals, 
technicians,  sales  workers  (except  over- 
the-counter  sales  in  certain  retail 
establishments),  craftsmen  (skilled  and 
semi-skilled).  Therefore,  the  contractor 
shall  direct  special  attention  to  such 
jobs  in  its  analysis  and  goal  setting  for 
minorities  and  women.  Affirmative 
action  programs^must  contain  the 
following  information: 

(a)  Workforce  analysis  which  is 
defined  as  a  listing  of  each  job  title  as  it 
appears  in  applicable  collective 
bargaining  agreements  or  payroll 
records  (not  job  group)  ranked  from  the 
lowest  paid  to  the  highest  paid  within 
each  department  or  other  similar 
organizational  unit,  including 
departmental  or  unit  supervision.  If 
there  are  separate  work  units  or  lines  of 
progression  within  a  department,  a 
separate  list  must  be  provided  for  each 
such  work  unit,  or  line,  including  unit 
supervisors.  For  lines  of  progression 
there  must  be  indicated  the  order  of  jobs 
in  the  line  through  which  an  employee 
could  move  to  the  top  of  the  line.  Where 
there  are  no  formal  progression  lines  or 
usual  promotional  sequences,  job  titles 
should  be  listed  by  department,  job 
families,  or  disciplines,  in  order  of  wage 
rates  or  salary  ranges.  For  each  job  title, 
the  total  number  of  incumbents,  the  total 
number  of  male  and  female  incumbents, 
and  the  total  number  of  male  and  female 
incumbents  in  each  of  the  following 
groups  must  be  given:  Blacks,  Spanish- 
surnamed  Americans,  American  - 
Indians,  and  Orientals.  The  wage  rate  or 
salary  range  for  each  job  title  must  be 
given.  All  job  titles,  including  all 
managerial  job  titles,  must  be  listed. 

(b)  An  analysis  of  all  major  job  groups 
at  the  facility,  with  explanation  if 
minorities  or  women  are  currently  being 
underutilized  in  any  one  or  more  job 
groups  (“job  groups”  herein  meaning 
one  or  a  group  of  jobs  having  similar 
content,  wage  rates  and  opportunities). 
“Underutilization”  is  defined  as  having 
fewer  minorities  or  women  in  a 
particular  job  group  than  would 
reasonably  be  expected  by  their 
availability.  In  making  the  utilization 
analysis,  the  contractor  shall  conduct 
such  analysis  separately  for  minorities 
and  women. 

(1)  In  determining  whether  minorities 
are  being  underutilized  in  any  job  group, 
the  contractor  will  consider  at  least  all 
of  the  following  factors: 


T 
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(1)  The  minority  population  of  the 
labor  area  surrounding  the  facility: 

(ii)  The  size  of  the  minority 
unemployment  force  in  the  labor  area 
surrounding  the  facility; 

(iii)  The  percentage  of  the  minority 
work  force  as  compared  with  the  total 
work  force  in  the  immediate  labor  area; 

(iv)  The  general  availability  of 
minorities  having  requisite  skills  in  the 
immediate  labor  area; 

(v)  The  availability  of  minorities 

having  requisite  skills  in  an  area  in 
which  the  contractor  can  reasonably 
recruit:  _ 

(vi)  The  availability  of  promotable 
and  transferable  minorities  within  the 
contractor’s  organization: 

(vii)  The  existence  of  training 
institutions  capable  of  training  persons 
in  the  requisite  skills;  and 

(viii)  The  degree  of  training  which  the 
contractor  is  reasonably  able  to 
undertake  as  a  means  of  making  all  job 
classes  available  to  minorities. 

(2)  In  determining  whether  women  are 
being  underutilized  in  any  job  group,  the 
contractor  will  consider  at  least  all  of 
the  following  factors: 

(i)  The  size  of  the  female 
unemployment  force  in  the  labor  area 
surrounding  the  facility: 

(ii)  The  percentage  of  the  female 
workforce  as  compared  with  the  total 
workforce  in  the  immediate  labor  area: 

(iii)  The  general  availability  of  women 
having  requisite  skills  in  the  immediate 
labor  area; 

(iv)  The  availability  of  women  having 
requisite  skills  in  an  area  in  which  the 
contractor  can  reasonably  recruit; 

(v)  The  availability  of  women  seeking 
employment  in  the  labor  or  recruitment 
area  of  the  contractor; 

(vi)  The  availability- of  promotable 
and  transferable  female  employees 
within  the  contractor’s  organization; 

(vii)  The  existence  of  training 
institutions  capable  of  training  persons 
in  the  requisite  skills:  and 

(viii)  The  degree  of  training  which^the 
contractor  is  reasonably  able  to 
undertake  as  a  means  of  making  all  job 
classes  available  to  women. 

§60-2.12  Establishment  of  goats  and 
timetables. 

(a)  The  goals  and  timetables 
developed  by  the  contractor  should  be 
attainable  in  terms  of  the  contractor's 
analysis  of  its  deficiencies  and  its  entire 
affirmative  action  program.  Thus,  in 
establishing  the  size  of  its  goals  and  the 
length  of  its  timetables,  the  contractor 
should  consider  the  results  which  could 
reasonably  be  expected  from  its  putting 
forth  every  good  faith  effort  to  make  its 
overall  affirmative  action  program  work. 
In  determining  levels  of  goals,  the 


contractor  should  consider  at  least  the 
factors  listed  in  §  GO-2.11. 

(b)  Involve  personnel  relations  staff, 
department  and  division  heads,  and 
local  and  unit  managers  in  the  goal¬ 
setting  process. 

(c)  Goals  should  be  significant, 
measurable,  and  attainable. 

(d)  Goals  should  be  specific  for 
planned  results,  with  timetables  for 
completion. 

(e)  Goals  may  not  be  rigid  and 
inflexible  quotas  which  must  be  met.  but 
must  be  targets  reasonably  attainable 
by  means  of  applying  every  good  faith 
effort  to  make  all  aspects  of  the  entire 
affirmative  action  program  work. 

(f)  In  establishing  timetables  to  meet 
goals  and  commitments,  the  contractor 
will  consider  the  anticipated  expansion, 
contraction,  and  turnover  of  and  in  the 
work  force. 

(g)  Goals,  timetables,  and  affirmative 
action  commitments  must  be  designed  to 
correct  any  identifiable  deficiencies. 

(h)  Where  deficiencies  exist  and 
where  numbers  or  percentages  are 
relevant  in  developing  corrective  action, 
the  contractor  shall  establish  and  set 
forth  specific  goals  and  timetables 
separately  for  minorities  and  women. 

(i)  Such  goals  and  timetables,  with 
supporting  data  and  the  analysis 
thereof,  shall  be  a  part  of  the 
contractor’s  written  affirmative  action 
program  and  shall  be  maintained  at 
each  establishment  of  the  contractor. 

(j)  A  contractor  or  subcontractor 
extending  a  publicly  announced 
preference  for  Indians  as  authorized  in 
41  CFR  60-1.5(a)(6)  may  reflect  in  its 
goals  and  timetables  the  permissive 
employment  preference  for  Indians 
living  on  or  near  an  Indian  reservation. 

(k)  Where  the  contractor  has  not 
established  a  goal,  its  written 
affirmative  action  program  must 
specifically  analyze-  each  of  the  factors 
listed  in  §  60-2.11  and  must  detail  its 
reason  for  a  lack  of  a  goal. 

(l)  In  the  event  it  comes  to  the 
attention  of  the  Office  of  Federal 
Contract  Compliance  Programs  that 
there  is  a  substantial  disparity  in  the 
utilization  of  a  particular  minority  group 
or  men  or  women  of  a  particular 
minority  group,  OFCCP  may  require 
separate  goals  and  timetables  for  such 
minority  group  and  may  further  require, 
where  appropriate,  such  goals  and 
timetables  by  sex  for  such  group  for 
such  job  classifications  and 
organizational  units  specified  by  the 
OFCCP. 

(m)  Support  data  for  the  required 
analysis  and  program  shall  be  compiled 
and  maintained  as  part  of  the 
contractor’s  affirmative  action  program. 
This  data  will  include  but  not  be  limited 


to  progression  line  charts,  seniority 
rosters,  applicant  flow  data,  and 
applicant  rejection  ratios  indicating 
minority  and  sex  status. 

(n)  Copies  of  affirmative  action 
programs  and/or  copies  of  support  data 
shall  be  made  available  to  the  Office  of 
Federal  Contract  Compliance  Programs, 
upon  request,  for  such  purposes  as  may 
be  appropriate  to  the  fulfillment  of  its 
responsibilities  under  Executive  Order 
11246,  as  amended. 

§  60-2.13  Additional  required  ingredients 
of  affirmative  action  programs. 

Effective  affirmative  action  programs 
shall  contain,  but  not  necessarily  be 
limited  to,  the  following  ingredients; 

(a)  Development  or  reaffirmation  of 
the  contractor’s  equal  employment 
opportunity  policy  in  all  personnel 
actions. 

(b)  Formal  internal  and  external 
dissemination  of  the  contractor’s  policy, 

(c)  Establishment  of  responsibilities 
for  implementation  of  the  contractor’s 
affirmative  action  program. 

(d)  Identification  of  problem  areas 
(deficiencies)  by  organizational  units 
and  job  group. 

(e)  Establishment  of  goals  and 
objectives  by  organizational  units  and 
job  groups,  including  timetables  for 
completion. 

(f)  Development  and  execution  of 
action-oriented  programs  designed  to 
eliminate  problems  and  further  designed 
to  attain  established  goals  and 
objectives. 

(g)  Design  and  implementation  of 
internal  audit  and  reporting  systems  to 
measure  effectiveness  of  the  total 
program. 

(h)  Compliance  of  personnel  policies 
and  practices  with  the  Sex 
Discrimination  Guidelines  (41  CFR  Part 
60-2P). 

(i)  Active  support  of  local  and 
national  community  action  programs 
and  community  service  programs, 
designed  to  improve  the  employment 
opportunities  of  minorities  and  women. 

(j)  Consideration  of  minorities  and 
women  not  currently  in  the  work  force 
having  requisite  skills  who  can  be 
recruited  through  affirmative  action 
measures. 

§60-2.14  Program  summary. 

The  affirmative  action  program  shall 
be  summarized  and  updated  annually. 
The  program  summary  shall  be  prepared 
in  a  format  which  shall  be  prescribed  by 
the  Director  and  published  in  the 
Federal  Register  as  a  notice  before 
becoming  effective.  Contractors  shall 
submit  the  program  summary  to  OFCCP 
each  year  on  the  anniversary  date  of  the 
affirmative  action  program. 
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§60-2.15  Compliance  status. 

No  contractor’s  compliance  status 
*  shall  be  judged  alone  by  whether  or  not 
it  reaches  its  goals  and  meets  its 
timetables.  Rather,  each  contractor's 
compliance  posture  shall  be  reviewed 
and  determined  by  reviewing  the 
contents  of  its  program,  the  extent  of  its 
adherence  to  this  program,  and  its  good 
faith  efforts  to  make  its  program  work 
toward  the  realization  of  the  program’s 
goals  within  the  timetables  set  for 
completion.  There  follows  an  outline  of 
examples  of  procedures  that  contractors 
and  OFCCP  should  use  as  a  guideline 
for  establishing,  implementing,  and 
judging  an  acceptable  affirmative  action 
program.  ' 

Subpart  C—Methods  of  Implementing 
the  Requirements  of  Subpart  B 

§  60-2.20  Development  or  reaffirmation  of 
the  equal  employment  opportunity  policy. 

(a)  The  contractor’s  policy  statement 
should  indicate  the  chief  executive 
officer’s  attitude  on  the  subject  matter, 
assign  overall  responsibility  and  provide 
for  a  reporting  and  monitoring 
procedure.  Specific  items  to  be 
mentioned  should  include,  but  not  be 
limited  to: 

(1)  Recruit,  hire,  train,  and  promote 
persons  in  ail  job  titles,  without  regard 
to  race,  color,  religion,  sex,  or  national 
origin,  except  where  sex  is  a  bona  fide 
occupational  qualification.  (The  term 
"bona  fide  occupational  qualification” 
has  been  construed  very  narrowly  under 
the  Civil  Rights  Act  of  1964.  Under 
Executive  Order  11246,  as  amended,  and 
this  part,  this  term  will  be  construed  in 
the  same  manner.) 

(2)  Base  decisions  on  employment  so 
as  to  further  the  principle  of  equal 
employment  opportunity. 

(3)  Ensure  that  promotion  decisions 
are  in  accord  with  principles  of  equal 
employment  opportunity  by  imposing 
only  valid  requirements  for  promotional 
opportunities. 

(4)  Ensure  that  all  personnel  actions 
such  as  compensation,  benefits, 
transfers,  layoffs,  return  from  layoff, 
company  sponsored  training,  education, 
tuition  assistance,  social  and  recreation 
programs,  will  be  administered  without 
regard  to  race,  color,  religion,  sex.  or 
national  origin. 

§  60-2.21  Dissemination  of  the  policy. 

(a)  The  contractor  should  disseminate 
its  policy  internally  as  follows: 

(1)  Include  it  in  contractor’s  policy 
manual. 

(2)  Publicize  it  in  company  newspaper, 
magazine,  annual  report,  and  other 
media. 


(3)  Conduct  special  meetings  with 
executive,  management,  and  supervisory 
personnel  to  explain  intent  of  policy  and 
individual  responsibility  for  effective 
implementation,  making  clear  the  chief 
executive  officer’s  attitude. 

(4)  Schedule  special  meetings  with  all 
other  employees  to  discuss  policy  and 
explain  individual  employee 
responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  programs. 

(6)  Meet  with  union  officials  to  inform 
them  of  policy,  and  request  their 
cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  insure  they  are 
nondiscriminatory. 

(8)  Publish  articles  covering  EEO 
programs,  progress  reports,  promotions, 
etc.,  of  minority  and  female  employees, 
in  company  publications. 

(9)  Post  the  policy  on  company 
bulletin  boards. 

(10)  When  employees  are  featured  in 
product  or  consumer  advertising, 
employee  handbooks  or  similar 
publications  both-minority  and 
nonminority,  men  and  women  should  be 
pictured. 

(11)  Communicate  to  employees  the 
existence  of  the  contractor’s  affirmative 
action  program  and  make  available  such 
elements  of  its  program  as  will  enable 
such  employees  to  know  of  and  avail 
themselves  of  its  benefits. 

(b)  The  contractor  should  disseminate 
its  policy  externally  as  follows: 

(1)  Inform  all  recruiting  sources 
verbally  and  in  writing  of  company 
policy,  stipulating  that  these  sources 
actively  recruit  and  refer  minorities  and 
women  for  all  positions  listed. 

(2)  Incorporate  the  equal  opportunity 
clause  in  all  purchase  orders,  leases, 
contracts,  etc.,  covered  by  Executive 
Order  11246,  as  amended,  and  its 
implementing  regulations. 

(3)  Notify  minority  and  women’s 
organizations,  community  agencies, 
community  leaders,  secondary  schools, 
and  colleges,  of  company  policy, 
preferably  in  writing. 

(4)  Communicate  to  prospective 
employees  the  existence  of  the 
contractor's  affirmative  action  program 
and  make  available  such  elements  of  its 
program  as  will  enable  such  prospective 
employees  to  know  of  and  avail 
themselves  of  its  benefits. 

(5)  When  employees  are  pictured  in 
consumer  or  help  wanted  advertising, 
both  minority  and  nonminority  men  and 
women  should  be  shown. 

(6)  Send  written  notification  of 
company  policy  to  all  subcontractors. 


vendors,  and  suppliers  requesting 
appropriate  action  on  their  part. 

§  60-2.22  Responsibility  for 
implementation. 

(a)  An  executive  of  the  contractor 
should  be  appointed  as  director  or 
manager  of  company  equal  opportunity 
programs.  Depending  upon  the  size  and 
geographical  alignment  of  the  company, 
this  may  be  his  or  her  sole 
responsibility.  He  or  she  should  be  given 
the  necessary  top  management  support 
and  staffing  to  execute  the  assignment. 
His  or  her  identity  should  appear  on  all 
internal  and  external  communications 
on  the  company’s  equal  opportunity 
programs.  His  or  her  responsibilities 
should  include,  but  not  necessarily  be 
limited  to: 

(1)  Developing  policy  statements, 
affirmative  action  programs,  internal 
and  external  communication  techniques. 

(2)  Assisting  in  the  identification  of 
problem  areas. 

(3)  Assisting  line  management  in 
arriving  at  solutions  to  problems. 

(4)  Designing  and  implementing  audit 
and  reporting  systems  that  will: 

(i)  Measure  effectiveness  of  the 
contractor’s  programs. 

(ii)  Indicate  need  for  remedial  action. 

(iii)  Determine  the  degree  to  which  the 
contractor’s  goals  and  objectives  have 
been  attained. 

(5)  Serve  as  liaison  between  the 
contractor  and  enforcement  agencies. 

(6)  Serve  as  liaison  between  the 
contractor  and  minority  organizations, 
women’s  organizations  and  community 
action  groups  concerned  with 
employment  opportunities  of  minorities 
and  women. 

(7)  Keep  management  informed  of 
latest  developments  in  thepntire  equal 
opportunity  area. 

(b)  Line  responsibilities  should 
include,  but  not  be  limited  to  the 
following: 

(1)  Assistance  in  the  identification  of 
problem  areas  and  establishment  of 
local  and  unit  goals  and  objectives. 

(2)  Active  involvement  with  local 
minority  organizations,  women’s 
organizations,  community  action  groups 
and  community  service  programs. 

(3)  Periodic  audit  of  training  programs, 
hiring  and  promotion  patterns  to  remove 
impediments  to  the  attainment  of  goals 
and  objectives. 

(4)  Regular  discussions  with  local 
managers,  supervisors,  and  employees 
to  be  certain  the  contractor’s  policies 
are  being  followed. 

(5)  Review  of  the  qualifications  of  all 
employees  to  insure  that  minorities  and 
women  are  given  full  opportunities  for 
transfers  and  promotions. 
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(6)  Career  counseling  for  all 
employees. 

(7)  Periodic  audit  to  insure  that  each 
location  is  in  compliance  in  areas  such 
as: 

(i)  Posters  are  properly  displayed. 

(ii)  All  facilities,  including  company 
housing,  which  the  contractor  maintains 
for  the  use  and  benefit  of  its  employees, 
are  in  fact  desegregated,  both  in  policy 
and  use.  If  the  contractor  provides 
facilities  such  as  dormitories,  locker 
rooms  and  rest  rooms,  they  must  be 
comparable  for  both  sexes. 

(iii)  Minority  and  female  employees 
are  afforded  a  full  opportunity  and  are 
encouraged  to  participate  in  all 
company  sponsored  educational, 
training,  recreational,  and  social 
activities. 

(8)  Supervisors  should  be  made  to 
understand  that  their  work  performance 
is  being  evaluated  on  the  basis  of  their 
equal  employment  opportunity  efforts 
and  results,  as  well  as  other  criteria. 

(9)  It  shall  be  a  responsibility  of 
supervisors  to  take  actions  to  prevent 
harassment  of  employees  placed 
through  affirmative  action  efforts. 

§  60-2.23  Identification  of  problem  areas 
by  organizational  units  and  job  groups. 

(a)  An  in-depth  analysis  of  the 
following  should  be  made,  paying 
particular  attention  to  trainees  and 
those  categories  listed  in  §  60-2.11(b). 

(1)  Composition  of  the  work  force  by 
minority  group  status  and  sex. 

(2)  Composition  of  applicant  flow  by 
minority  group  status  and  sex. 

(3)  The  total  selection  process 
including  position  descriptions,  position 
titles,  worker  specifications,  application 
forms,  interview  procedures,  test 
administration,  test  validity,  referral 
procedures,  final  selection  process,  and 
similar  factors. 

(4)  Transfer  and  promotion  practices. 

(5)  Facilities,  cfampany  sponsored 
recreation  and  social  events,  and  special 
programs  such  as  educational 
assistance. 

(6)  Seniority  practices  and  seniority 
provisions  of  union  contracts. 

(7)  Apprenticeship  programs. 

(8)  All  company  training  programs, 
formal  and  informal. 

(9)  Work  force  attitude. 

(10)  Technical  phases  of  compliance, 
such  as  poster  and  notification  to  labor 
unions,  retention  of  applications, 
notification  to  subcontractors,  etc. 

(b)  If  any  of  the  following  items  are 
found  in  the  analysis,  special  corrective 
action  should  be  appropriate. 

(1)  An  "underutilization"  of  minorities 
or  women  in  specific  job  groups. 

(2)  Lateral  and/or  vertical  movement 
of  minority  or  female  employees 


occurring  at  a  lesser  rate  (compared  to 
work  force  mix)  than  that  of 
nonminority  or  male  employees. 

(3)  The  selection  process  eliminates  a 
significantly  higher  percentage  of 
minorities  or  women  than  nonminorities 
or  men. 

(4)  Application  and  related 
preemployment  forms  not  in  compliance 
with  Federal  legislation. 

(5)  Position  descriptions  inaccurate  in 
relation  to  actual  functions  and  duties. 

(6)  Format  or  scored  selection 
procedures  not  validated  as  required  by 
the  OFCCP  Uniform  Guidelines  on 
Employee  Selection  Procedures  (see  41 
CFR  Part  60-3). 

(7)  Test  forms  not  validated  by 
location,  work  performance  and 
inclusion  of  minorities  and  women  in 
sample. 

(8)  Referral  ratio  of  minorities  or 
women  to  the  hiring  supervisor  or 
manager  indicates  a  significantly  higher 
percentage  are  being  rejected  as 
compared  to  nonminority  and  male 
applicants. 

(9)  Minorities  or  women  are  excluded 
from  or  are  not  participating  in  company 
sponsored  activities  or  programs. 

(10)  De  facto  segregation  still  exists  at 
some  facilities. 

(11)  Seniority  provisions  contribute  to 
overt  or  inadvertent  discrimination,  i.e., 
a  disparity  by  minority  group  status  or 
sex  exists  between  length  of  service  and 
types  of  job  held. 

(12)  Nonsupport  of  company  policy  by 
managers,  supervisors  or  employees. 

(13)  Minorities  or  women 
underutilized  or  significantly 
underrepresented  in  training  or  career 
improvement  programs. 

(14)  No  formal  techniques  established 
for  evaluating  effectiveness  of  EEO 
programs. 

(15)  Lack  of  access  to  suitable  housing 
inhibits  recruitment  efforts  and 
employment  of  qualified  minorities. 

(16)  Lack  of  suitable  transportation 
(public  or  private)  to  the  work  place 
inhibits  minority  employment. 

(17)  Labor  unions  and  subcontractors 
not  notified  of  their  responsibilities. 

(18)  Purchase  orders  do  not  contain 
EEO  clause. 

(19)  Posters  not  on  display. 

§  60-2.24  Development  and  execution  of 
programs. 

(a)  The  contractor  should  conduct 
detailed  analyses  of  position 
descriptions  to  insure  that  they 
accurately  reflect  position  functions, 
and  are  consistent  for  the  same  position 
from  one  location  to  another. 

(b)  The  contractor  should  validate 
worker  specifications  by  division, 
department  location  or  other 


organizational  unit  and  by  job  title  using 
job  performance  criteria.  Special 
attention  should  be  given  to  academic, 
experience  and  skill  requirements  to 
insure  that  the  requirements  in 
themselves  do  not  constitute  inadvertent 
discrimination.  Specifications  should  be 
consistent  for  the  same  job  title  in  all 
locations  and  should  be  free  from  bias 
as  regards  to  race,  color,  religion,  sex 
(except  where  sex  is  a  bona  fide 
occupational  qualification)  or  national 
origin.  Where  requirements  screen  out  a 
disproportionate  number  of  minorities  or 
women,  such  requirements  should  be 
professionally  validated  to  job 
performance. 

(c)  Approved  position  descriptions 
and  worker  specifications,  when  used 
by  the  contractor,  should  be  made 
available  to  all  members  of  management 
involved  in  the  recruiting,  screening, 
selection,  and  promotion  process. 

Copies  should  also  be  distributed  to  all 
recruiting  sources. 

(d)  The  contractor  should  evaluate  the 
total  selection  process  to  insure  freedom 
from  bias  and,  thus,  aid  the  attainment 
of  goals  and  objectives. 

(1)  All  personnel  involved  in  the 
recruiting,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  insure  elimination  of  bias 
in  all  personnel  actions. 

(2)  The  contractor  shall  observe  the 
requirements  of  the  OFCCP  Uniform 
Guidelines  on  Employee  Selection 
Procedures. 

(3)  Selection  techniques  other  than 
tests  may  also  be  improperly  used  so  as 
to  have  the  effect  of  discriminating 
against  minority  groups  and  women. 
Such  techniques  include  but  are  not 
restricted  to,  unscored  interviews, 
unscored  or  casual  application  forms, 
arrest  records,  credit  checks, 
considerations  of  marital  status  or 
dependency  or  minor  children.  Where 
there  exist  data  suggesting  that  such 
unfair  discrimination  or  exclusion  of 
minorities  or  women  exists,  the 
contractor  should  analyze  its  unscored 
procedures  and  eliminate  them  if  they 
are  not  objectively  valid. 

(e)  Suggested  techniques  to  improve 
recruitment  and  increase  the  flow  of 
minority  or  female  applicants  follow: 

(1)  Certain  organizations  such  as  the 
Urban  League,  Job  Corps,  Equal 
Opportunity  Programs,  Inc., 
Concentrated  Employment  programs. 
Neighborhood  Youth  Corps,  Secondary 
Schools,  Colleges,  and  City  Colleges 
with  high  minority  enrollment,  the  State 
Employment  Service,  specialized 
employment  agencies,  Aspira,  LULAC, 
SER,  the  G.I.  Forum,  the  Commonwealth 
of  Puerto  Rico  are  normally  prepared  to 
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refer  minority  applicants.  Organizations 
prepared  to  refer  women  with  specific 
skills  are:  National  Organization  for 
Women,  Welfare  Rights  organizations. 
Women’s  Equity  Action  League,  Talent 
Bank  from  Business  and  Professional 
Women  (including  26  women’s 
organizations).  Professional  Women’s 
Caucus,  Intercollegiate  Association  of 
University  Women,  Negro  Women’s 
sororities  and  service  groups  such  as 
Delta  Sigma  Theta,  Alpha  Kappa  Alpha, 
and  Zera  Phi  Beta;  National  Council  of 
Negro  Women,  American  Association  of 
University  Women,  YWCA,  and 
sectarian  groups  such  as  Jewish 
Women’s  Groups,  Catholic  Women’s 
Groups  and  Protestant  Women’s 
Groups,  and  women’s  colleges.  In 
addition,  community  leaders  as 
individuals  shall  be  added  to  recruiting 
sources. 

(2)  Formal  brieHng  sessions  should  be 
held,  preferably  on  company  premises, 
with  representatives  from  these 
recruiting  sources.  Plant  tours, 
presentations  by  minority  and  female 
employees,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position  descriptions,  worker 
specifications,  explanations  of  the 
company’s  selection  process,  and 
recruiting  literature  should  be  an 
integral  part  of  the  briefings.  Formal 
arrangements  should  be  made  for 
referral  of  applicants,  followup  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(3)  Minority  and  female  employees, 
using  procedures  similar  to 
subparagraph  (2)  of  this  paragraph, 
should  be  actively  encouraged  to  refer 
applicants. 

(4)  A  special  el^ort  should  be  made  to 
include  minorities  and  women  on  the 
Personnel  Relations  staff. 

(5)  Minority  and  female  employees 
should  be  made  available  for 
participation  in  Career  Days,  Youth 
Motivation  Programs,  and  related 
activities  in  their  communities. 

(6)  Active  participation  in  “Job  Fairs” 
is  desirable.  Company  representatives 
so  participating  should  be  given 
authority  to  make  on-the-spot 
commitments. 

(7)  Active  recruiting  programs  should 
be  carried  out  at  secondary  schools, 
junior  colleges,  and  colleges  with 
predominant  minority  or  female 
enrollments. 

(8)  Recruiting  efforts  at  all  schools 
should  incorporate  special  efforts  to 
reach  minorities  and  women. 

(9)  Special  employment  programs 
should  be  undertaken  whenever 
possible.  Some  possible  programs  are; 


(i)  Technical  and  nontechnical  co-op 
programs  with  predominately  Negro  and 
women’s  colleges. 

(ii)  “After  school”  and/or  work-study 
jobs  for  minority  youths,  male  and 
female. 

(iii)  Summer  jobs  for  underprivileged 
youth,  male  and  female. 

(iv)  Summer  work-study  programs  for 
male  and  female  faculty  members  of  the 
predominantly  minority  schools  and 
colleges. 

(v)  Motivation,  training  and 
employment  programs  for  the  hardcore 
unemployed,  male  and  female. 

(10)  When  recruiting  brochures 
pictorially  present  work  situations,  the 
minority  and  female  members  of  the 
work  force  should  be  included, 
especially  when  such  brochures  are 
used  in  school  and  career  programs. 

(11)  Help  wanted  advertising  should 
be  expanded  to  include  the  minority 
news  media  and  women’s  interest  media 
on  a  regular  basis. 

(f)  The  contractor  should  insure  that 
minority  and  female  employees  are 
given  equal  opportunity  for  promotion. 
Suggestions  for  achieving  this  result 
include: 

(1)  Post  or  otherwise  announce 
promotional  opportunities. 

(2)  Make  an  inventory  of  current 

minority  and  female  employees  to 
determine  academic,  skill  and 
experience  level  of  individual 
employees.  ‘ 

(3)  Initiate  necessary  remedial,  job 
training  and  workstudy  programs. 

(4)  Develop  and  implement  formal 
employee  evaluation  programs. 

(5)  Make  certain  “worker 
specifications”  have  been  validated  on 
job  performance  related  criteria. 

(Neither  minority  nor  female  employees 
should  be  required  to  possess  higher 
qualifications  than  those  of  the  lowest 
qualified  incumbent.) 

(6)  When  apparently  qualified 
minority  or  female  employees  are 
passed  over  for  upgrading,  require 
supervisory  personnel  to  submit  written 
justification. 

(7)  Establish  formal  career  counseling 
programs  to  include  attitude 
development,  education  aid.  job 
rotation,  buddy  system  and  similar 
programs. 

(8)  Review  seniority  practices  and 
seniority  clauses  in  union  contracts  to 
ensure  that  such  practices  or  clauses  are 
nondiscriminatory  and  do  not  have  a 
discriminatory  effect. 

(g)  Make  certain  facilities  and 
'  company-sponsored  social  and 

recreation  activities  are  desegregated. 
Actively  encourage  all  employees  to 
participate. 


(h)  Encourage  child  care,  housing  and 
tranportation  programs  appropriately 
designed  to  improve  the  employment 
opportunities  for  minorities  and  women. 

§  60-2.25  Internal  audit  and  reporting 
systems. 

(a)  The  contractor  should  monitor 
records  of  referrals,  placements, 
transfers,  promotions  and  terminations 
at  all  levels  to  ensure  that 
nondiscriminatory  policy  is  carried  out. 

(b)  The  contractor  should  require 
formal  reports  form  unit  managers  on  a 
schedule  scheduled  basis  as  to  the 
degree  to  which  corporate  or  unit  goals 
are  attained  arrd  timetables  met. 

(c)  The  contractor  should  review 
report  results  with  all  levels  of 
management. 

(d)  The  contractor  should  advise  top 
management  of  program  effectiveness 
and  submit  recommendations  to 
improve  unsatisfactory  performance. 

§  60-2.26  Support  of  action  programs. 

(a)  The  contractor  should  appoint  key 
members  of  management  to  serve  on 
merit  employment  councils,  community 
relations  boards  and  similar 
organizations. 

(b)  The  contractor  should  encourage 
minority  and  female  employees  to 
participate  actively  in  National  Alliance 
of  Businessmen  programs  for  youth 
motivation. 

(c)  The  contractor  should  support 
vocational  guidance  institutes,  vestibule 
training  programs  and  similar  activities. 

(d)  The  contractor  should  assist 
secondary  schools  and  colleges  in 
programs  designed  to  enable  minority 
and  female  graduates  of  these 
institutions  to  compete  in  the  open 
employment  market  on  a  more  equitable 
basis. 

(e)  The  contractor  should  publicize 
achievements  of  minority  and  female 
employees  in  local  and  minority  news 
media. 

(f)  The  contractor  should  support 
programs  developed  by  such 
organizations  as  National  Alliance  of 
Businessmen,  the  Urban  Coalition  and 
other  organizations  concerned  with 
employment  opportunities  for  minorities 
or  women. 

Subpart  D— Miscellaneous 
§  60-2.30  Use  of  goals. 

The  purpose  of  a  contractor’s 
establishment  and  use  of  goals  is  to 
insure  that  it  meet  its  affirmative  action 
obligation.  It  is  not  intended  and  should 
not  be  used  to  discriminate  against  any  i 
applicant  or  employee  because  of  race,  I 
color,  religion,  sex,  or  national  origin.  • 
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§  60-2.31  Preemption. 

To  the  extent  that  any  state  or  local 
laws,  regulations  or  ordinances, 
including  those  which  grant  special 
benefits  to  persons  on  account  of  sex, 
are  in  conflict  with  Executive  Order 
11246,  as  amended,  or  with  the 
requirements  of  this  part,  OFCCP  will 
regard  them  as  preempted  under  the 
Executive  order. 

§  60-2.32  Supersedure. 

All  orders,  instructions,  regulations, 
and  memorandums  of  the  Secretary  of 
Labor,  other  officials  of  the  Department 
of  Labor  and  contracting  agencies  are 
hereby  superseded  to  the  extent  that 
they  are  inconsistent  herewith,  including 
a  previous  “Order  No.  4"  from  this  office 
dated  January  30, 1970.  Nothing  in  this 
part  is  intended  to  amend  41  CFR  Part 
60-3  or  41  CFR  Part  60-20. 

PART  60-4— CONSTRUCTION 
CONTRACTORS— AFFIRMATIVE 
ACTION  REQUIREMENTS 

Sec. 

60-4.1  Scope  and  application. 

60-4.2  Solicitations. 

60-4.3  Equal  opportunity  clauses. 

60-4.4  Affirmative  action  requirements. 
60-4.5  Hometown  plans. 

60-4.6  Coals  and  timetables. 

60-4.7  Effect  on  other  regulations. 

60-4.8  Show  cause  notice. 

60-4.9  Incorporation  by  operation  of  the 
Order. 

Authority:  Secs.  201,  202.  205,  211,  301.  302, 
and  303  of  E.0. 11246,  as  amended,  30  FR 
12319:  32  FR  14303,  as  amended  by  E.O. 

12086. 

§  60-4.1  Scope  and  application. 

This  part  applies  to  all  contractors 
and  subcontractors  which  hold  any 
Federal  or  federally  assisted 
construction  contract  in  excess  of 
$10,000.  The  regulations  in  this  part  are 
applicable  to  all  of  a  construction 
contractor’s  or  subcontractor’s 
construction  employees  who  are 
engaged  in  on  site  construction 
including  those  construction  employees 
who  work  on  a  non-Federal  or 
nonfederally  assisted  construction  site. 
This  part  also  establishes  procedures 
which  all  Federal  contracting  officers 
and  all  applicants,  as  applicable,  shall 
follow  in  soliciting  for  and  awarding 
Federal  or  federally  assisted 
construction  contracts.  Procedures  also 
are  established  which  administering 
agencies  shall  follow  in  making  any 
grant,  contract,  loan,  insurance,  or 
guarantee  involving  federally  assisted 
construction  which  is  not  exempt  from 
the  requirements  of  Executive  Order 
11246,  as  amended. 

In  addition,  this  part  applies  to 
construction  work  performed  by 


construction  contractors  and 
subcontractors  for  Federal 
nonconstruction  contractors  and 
subcontractors  if  the  construction  work 
is  necessary  in  whole  or  in  part  to  the 
performance  of  a  nonconstruction 
contract  or  subcontract. 

§  60-4.2  Solicitations. 

(a)  All  Federal  contracting  officers 
and  all  applicants  shall  include  the 
notice  set  forth  in  paragraph  (d)  of  this 
section  and  the  Standard  Federal  Equal 
Employment  Opportunity  Construction 
Contract  SpeciHcations  set  forth  in  §  60- 
4.3  of  this  part  in  all  solicitations  for 
offers  and  bids  on  all  Federal  and 
federally  assisted  construction  contracts 
or  subcontracts  to  be  performed  in 
geographical  areas  designated  by  the 
Director  pursuant  to  §  60-4.6  of  the  part. 
Administering  agencies  shall  require  the 
inclusion  of  the  notice  set  forth  in 
paragraph  (d)  of  this  section  and  the 
specifications  set  forth  in  §  60-4.3  of  this 
part  as  a  condition  of  any  grant, 
contract,  subcontracL  loan,  insurance  or 
guarantee  involving  federally  assisted 
construction  covered  by  this  Part  60-4. 

(b)  All  nonconstruction  contractors 
covered  by  Executive  Order  11246  and 
the  implementing  regulations  shall 
include  the  notice  in  paragraph  (d)  of 
this  section  in  all  construction 
agreements  which  are  necessary  in 
whole  or  in  part  to  the  performance  of 
the  covered  nonconstruction  contract. 

(c)  Contracting  officers,  applicants 
and  nonconstruction  contractors  shall 
give  written  notice  to  the  Director  within 
10  working  days  of  award  of  a  contract 
subject  to  these  provisions.  The 
notiflcation  shall  include  the  name, 
address  and  telephone  number  of  the 
contractor;  employer  identification 
number;  dollar  amount  of  the  contract, 
estimated  starting  and  completion  dates 
of  the  contract;  the  contract  number;  and 
geographical  area  in  which  the  contract 
is  to  be  performed. 

(d)  The  following  notice  shall  be 
included  in,  and  shall  be  a  part  of,  all 
solicitations  for  offers  and  bids  on  all 
Federal  and  federally  assisted 
construction  contracts  or  subcontracts 
in  excess  of  $10,000  to  be  performed  in 
geographical  areas  designed  by  the 
Director  pursuant  to  §  60-4.6  of  this  part 
(see  41  CFR  60-4.2(a)): 

Notice  of  Requirement  for  Affirmative 
Action  To  Ensure  Equal  Employment 
Opportunity  (Executive  Order  11246) 

1.  The  Offeror’s  or  Bidder’s  attention 
is  called  to  the  “Equal  Opportunity 
Clause"  and  the  “Standard  Federal 
Equal  Employment  Opportunity 
Construction  Contract  Specifications" 
set  forth  herein. 


2.  The  goals  and  timetables  for 
minority  and  female  participation, 
expressed  in  percentage  terms  for  the 
Contractor’s  aggregate  workforce  in 
each  trade  on  all  construction  work  in 
the  covered  area,  are  as  follows: 


Goals  for  minority 

Goals  for  female 

Timetables 

participation  for 

participation  m 

each  trade 

each  trade 

Insert  goals  tor 
each  year. 

each  year 

These  goals  are  applicable  to  all  the 
Contractor’s  construction  work  (whether 
or  not  it  is  Federal  or  federally  assisted) 
performed  in  the  covered  area.  If  the 
contractor  performs  construction  work 
in  a  geographical  area  located  outside  of 
the  covered  area,  it  shall  apply  the  goals 
established  for  such  geographical  area 
where  the  work  is  actually  performed. 
With  regard  to  this  second  area,  the 
contractor  also  is  subject  to  the  goals  for 
both  its  federally  involved  and 
nonfederally  involved  construction. 

The  Contractor’s  compliance  with  the 
Executive  Order  and  the  regulations  in 
41  CFR  Part  60-4  shall  be  based  on  its 
implementation  of  the  Equal 
Opportunity  Clause,  specific  a^irmative 
action  obligations  required  by  the 
specifications  set  forth  in  41  CFR  60- 
4.3(a),  and  its  efforts  to  meet  the  goals. 
The  hours  of  minority  and  female 
employment  and  training  must  be 
substantially  uniform  throughout  the 
length  of  the  contract,  and  in  each  trade, 
and  the  contractor  shall  make  a  good 
faith  effort  to  employ  minorities  and 
women  evenly  on  each  of  its  projects. 

The  transfer  of  minority  or  female 
employees  or  trainees  from  Contractor 
to  Contractor  or  from  project  to  project 
for  the  sole  purpose  of  meeting  the 
Contractor’s  goals  shall  be  a  violation  of 
the  contract,  the  Executive  Order  and 
the  regulations  in  41  CFR  Part  60-4. 
Compliance  with  the  goals  will  be 
measured  against  the  total  work  hours 
performed. 

3.  The  Contractor  shall  provide 
written  notification  to  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
Programs  within  10  working  days  of 
award  of  any  construction  subcontract 
in  excess  of  $10,000  at  any  tier  for 
construction  work  under  the  contract 
resulting  from  this  solicitation.  The 
notification  shall  list  the  name,  address 
and  telephone  number  of  the 
subcontractor,  employer  identification 
number  of  the  subcontractor:  estimated 
dollar  amount  of  the  subcontract; 
estimated  starting  and  completion  dates 
of  the  subcontract;  and  the  geographical  I 
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area  in  which  the  subcontract  is  to  be 
performed. 

4.  As  used  in  this  Notice,  and  in  the 
contract  resulting  from  this  solicitation, 
the  “covered  area"  is  (insert  description 
of  the  geographical  areas  where  the 
contract  is  to  be  performed  giving  the 
state,  county  and  city,  if  any). 

§  60-4.3  Equal  opportunity  clauses. 

(a)  The  equal  opportunity  clause 
published  at  41  CFR  60-1.4(a)  of  this 
chapter  is  required  to  be  included  in  and 
is  part  of,  all  nonexempt  Federal 
contracts  and  subcontracts,  including 
construction  contracts  and  subcontracts. 
The  equal  opportunity  clause  published 
at  41  CFR  60-1.4(b)  is  required  to  be 
included  in,  and  is  a  part  of,  all 
nonexempt  federally  assisted 
construction  contracts  and  subcontracts. 
In  addition  to  the  clauses  described 
above,  all  Federal  contracting  officers, 
all  applicants  and  all  nonconstruction 
contractors,  as  applicable,  shall  include 
the  specifications  set  forth  in  this 
section  in  all  Federal  and  federally 
assisted  construction  contracts  in 
excess  of  $10,000  to  be  performed  in 
geographical  areas  designated  by  the 
Director  pursuant  to  §  60-4.6  of  this  part 
and  in  construction  subcontracts  in 
excess  of  $10,000  necessary  in  whole  or 
in  part  to  the  performance  of 
nonconstruction  Federal  contracts  and 
subcontracts  covered  under  the 
Executive  Order. 

Standard  Federal  Equal  Employment 
Opportunity  Construction  Contract 
Specifications  (Executive  Order  11246) 

1.  As  used  in  these  specifications; 

a.  “Covered  area”  means  the 
geographical  area  described  in  the 
solicitation  from  which  this  contract 
resulted; 

b.  “Director"  means  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
United  States  Department  of  Labor,  or 
any  person  to  whom  the  Director 
delegates  authority; 

c.  “Employer  identification  number" 
means  the  Federal  Social  Security 
number  used  on  the  Employer's 
Quarterly  Federal  Tax  Return,  U.S. 
Treasury  Department  Form  941. 

d.  “Minority”  includes; 

(i)  Black  (all  persons  having  origins  in 
any  of  the  Black  African  racial  groups 
not  of  Hispanic  origin); 

(ii)  Hispanic  (all  persons  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  Culture  or 
origin,  regardless  of  race); 

(iii)  Asian  and  Pacific  Islander  (all 
persons  having  origins  in  any  of  the 
original  peoples  of  the  Far  East, 
Southeast  Asia,  the  Indian 


Subcontinent,  or  the  Pacific  Islands); 
and 

(iv)  American  Indian  or  Alaskan 
Native  (all  persons  having  origins  in  any 
of  the  original  peoples  of  North  America 
and  maintaining  identifiable  tribal 
affiliations  through  membership  and 
participation  or  community 
identification). 

2.  Whenever  the  Contractor,  or  any 
Subcontractor  at  any  tier,  subcontracts  a 
portion  of  the  work  involving  any 
construction  trade,  it  shall  physically 
include  in  each  subcontract  in  excess  of 
$10,000  the  provisions  of  these 
specifications  and  the  Notice  which 
contains  the  applicable  goals  for 
minority  and  female  participation  and 
which  is  set  forth  in  the  solicitations 
from  which  this  contract  resulted, 

3.  If  the  Contractor  is  participating 
(pursuant  to  41  CFR  60-4.5)  in  a 
Hometown  Plan  approved  by  the  U.S. 
Department  of  Labor  in  the  covered  area 
either  individually  or  through  an 
association,  its  affirmative  action 
obligations  on  all  work  in  the  Plan  area 
(including  goals  and  timetables)  shall  be 
in  accordance  with  that  Plan  for  those 
trades  which  have  unions  participating 
in  the  Plan.  Contractors  must  be  able  td 
demonstrate  their  participation  in  and 
compliance  with  the  provisions  of  any 
such  Hometown  Plan.  Each  Contractor 
or  Subcontractor  participating  in  an 
approved  Plan  is  individually  required 
to  comply  with  its  obligations  under  the 
EEO  clause,  and  to  make  a  good  faith 
effort  to  achieve  each  goal  under  the 
Plan  in  each  trade  in  which  it  has 
employees.  The  overall  good  faith 
performance  by  other  Contractors  or 
subcontractors  toward  a  goal  in  an 
approved  Plan  does  not  excuse  any 
covered  Contractor’s  or  Subcontractor’s 
failure  to  take  good  faith  efforts  to 
achieve  the  Plan  goals  and  timetables. 

4.  The  Contractor  shall  implement  the 
specific  affirmative  action  standards 
provided  in  paragraphs  7  a  through  p  of 
these  specifications.  The  goals  set  forth 
in  the  solicitation  from  which  this 
contract  resulted  are  expressed  as 
percentages  of  the  total  hours  of 
employment  and  training  of  minority 
and  female  utilization  the  Contractor 
should  reasonably  be  able  to  achieve  in 
each  construction  trade  in  which  it  has 
employees  in  the  covered  area.  Covered 
construction  contractors  performing 
construction  work  in  geographical  areas 
where  they  do  not  have  a  Federal  or 
federally  assisted  construction  contract 
shall  apply  the  minority  and  female 
goals  established  for  the  geographical 
area  where  the  work  is  being  performed. 
Goals  are  published  periodically  in  the 
Federal  Register  in  notice  form,  and 
such  notices  may  be  obtained  from  any 


Office  of  Federal  Contract  Compliance 
Programs  office  or  from  Federal 
procurement  contracting  officers.  The 
Contractor  is  expected  to  make 
substantially  uniform  progress  in 
meeting  its  goals  in  each  craft  during  the 
period  specified. 

5.  Neither  the  provisions  of  any 
collective  bargaining  agreement,  nor  the 
failure  by  a  union  with  whom  the 
Contractor  has  a  collective  bargaining 
agreement,  to  refer  either  minorities  or 
women  shall  excuse  the  Contractor’s 
obligations  under  these  specifications, 
Executive  Order  11246,  or  the 
regulations  promulgated  pursuant 
thereto. 

6.  In  order  for  the  nonworking  training 
hours  of  apprentices  and  trainees  to  be 
counted  in  meeting  the  goals,  such 
apprentices  and  trainees  must  be 
employed  by  the  Contractor  during  the 
training  period,  and  the  Contractor  must 
have  made  a  commitment  to  employ  the 
apprentices  and  trainees  at  the 
completion  of  their  training,  subject  to 
the  availability  of  employment 
opportunities.  Trainees  must  be  trained 
pursuant  to  training  programs  approved 
by  the  U.S.  Department  of  Labor. 

7.  The  Contractor  shall  take  specific 
affirmative  actions  to  ensure  equal 
employment  opportunity.  The  evaluation 
of  the  Contractor’s  compliance  with 
these  specifications  shall  be  based  upon 
its  effort  to  achieve  maximum  results 
from  its  actions.  The  Contractor  shall 
document  these  efforts  fully,  and  shall 
implement  affirmative  action  steps  at 
least  as  extensive  as  the  following: 

a.  Ensure  and  maintain  a  working 
environment  free  of  harassment, 
intimidation,  and  coercion  at  all  sites, 
and  in  all  facilities  at  which  the 
Contractor’s  employees  are  assigned  to 
work.  The  Contractor,  whcfe  possible, 
will  assign  two  or  more  women  to  each 
construction  project.  The  Contractor 
shall  specifically  ensure  that  all 
foremen,  superintendents,  and  other  on¬ 
site  supervisory  personnel  are  aware  of 
and  carry  out  the  Contractor’s  obligation 
to  maintain  such  a  working 
environment,  with  specific  attention  to 
minority  or  female  individuals  working 
at  such  sites  or  in  such  facilities. 

b.  Establish  and  maintain  a  current 
list  of  minority  and  female  recruitment 
sources,  provide  written  notification  to 
minority  and  female  recruitment  sources 
and  to  community  organizations  when 
the  Contractor  or  its  unions  have 
employment  opportunities  available, 
and  maintain  a  record  of  the 
organizations’  responses. 

c.  Maintain  a  current  file  of  the  names, 
addresses  and  telephone  numbers  of 
each  minority  and  female  off-lhe-street 
applicant  and  minority  or  female 
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referral  from  a  union,  a  recruitment 
source  or  community  organization  and 
of  what  action  was  taken  with  respect  to 
each  such  individual.  If  such  individual 
was  sent  to  the  union  hiring  hall  for 
referral  and  was  not  referred  back  to  the 
Contractor  by  the  union  or,  if  referred, 
not  employed  by  the  Contractor,  this 
shall  be  documented  in  the  file  with  the 
reason  therefor,  along  with  whatever 
additional  actions  the  Contractor  may 
have  taken. 

d.  Provide  immediate  written 
notification  to  the  Director  when  the 
union  or  unions  with  which  the 
Contractor  has  a  collective  bargaining 
agreement  has  not  referred  to  the 
Contractor  a  minority  person  or  woman 
sent  by  the  Contractor,  or  when  the 
Contractor  has  other  information  that 
the  union  referral  process  has  impeded 
the  Contractor’s  efforts  to  meet  its 
obligations. 

e.  Develop  on-the-job  training 
opportunities  and/or  participate  in 
training  programs  for  the  area  which 
ex^essly  include  minorities  and 
women,  including  upgrading  programs 
and  apprenticeship  and  trainee 
programs  relevant  to  the  Contractor’s 
employment  needs,  especially  those 
programs  funded  or  approved  by  the 
Department  of  Labor.  'The  Contractor 
shall  provide  notice  of  these  programs  to 
the  sources  compiled  under  7b  above. 

f.  Disseminate  the  Contractor's  EEO 
policy  by  providing  notice  of  the  policy 
to  unions  and  training  programs  and 
requesting  their  cooperation  in  assisting 
the  Contractor  in  meeting  its  EEO 
obligations;  by  including  it  in  any  policy 
manual  and  collective  bargaining 
agreement:  by  publicizing  it  in  the 
company  newspaper,  annual  report,  etc.: 
by  specific  review  of  the  policy  with  all 
management  personnel  and  with  all 
minority  and  female  employees  at  least 
once  a  year:  and  by  posting  the 

,  company  EEO  policy  on  bulletin  boards 
accessible  to  all  employees  at  each 
location  where  construction  work  is 
performed. 

g.  Review,  at  least  annually,  the 
company’s  EEO  policy  and  affirmative 
action  obligations  under  these 
specifications  with  all  employees  having 
any  responsibility  for  hiring,  assignment, 
layoff,  termination  or  other  employment 
decisions  including  specific  review  of 
these  items  with  onsite  supervisory 
personnel  such  as  Superintendents. 
General  Foremen,  etc.,  prior  to  the 
initiation  of  construction  work  at  any 
job  site.  A  written  record  shall  be  made 
and  maintained  identifying  the  time  and 
place  of  these  meetings,  persons 
attending,  subject  matter  discussed,  and 
disposition  of  the  subject  matter. 


h.  Disseminate  the  Contractor’s  EEO 
policy  externally  by  including  it  in  any 
advertising  in  the  news  media, 
specifically  including  minority  and 
female  news  media,  and  providing 
written  notification  to  and  discussing 
the  Contractor’s  EEO  policy  with  other 
Contractors  and  Subcontractors  with 
whom  the  Contractor  does  or  anticipates 
doing  business. 

i.  Direct  its  recruitment  efforts,  both 
oral  and  written,  to  minority,  female  and 
community  organizations,  to  schools 
with  minority  and  female  students  and 
to  minority  and  female  recruitment  and 
training  organizations  serving  the 
Contractor’s  recruitment  area  and 
employment  needs.  Not  later  than  one 
month  prior  to  the  date  for  the 
acceptance  of  applications  for 
apprenticeship  or  other  training  by  any 
recruitment  source,  the  Contractor  shall 
send  written  notification  to 
organizations  such  as  the  above, 
describing  the  openings’,  screening 
procedures,  and  tests  to  be  used  in  the 
selection  process. 

j.  Encourage  present  minority  and 
female  employees  to  recruit  other 
mino'-ity  persons  and  women  and. 
where  reasonable,  provide  after  school, 
summer  and  vacation  employment  to 
minority  and  female  youth  both  on  the 
site  and  in  other  areas  of  a  Contractor’s 
work  force. 

k.  Validate  all  tests  and  other 
selection  requirements  where  there  is  an 
obligation  to  do  so  under  41  CFR  Part 
60-3. 

l.  Conduct,  at  least  annually,  an 
inventory  and  evaluation  at  least  of  all 
minority  and  female  personnel  for 
promotional  opportunities  and 
encourage  these  employees  to  seek  or  to 
prepare  for,  through  appropriate 
training,  etc.,  such  opportunities. 

m.  Ensure  that  seniority  practices,  job 
classification^,  work  assignrtients  and 
other  personnel  practices,  do  not  have  a 
discriminatory  effect  by  continually 
monitoring  all  personnel  and 
employment  related  activities  to  ensure 
that  the  EEO  policy  and  the  Contractor’s 
obligations  under  these  specifications 
are  being  carried  out. 

n.  Ensure  that  all  facilities  and 
company  activities  are  nonsegregated 
except  that  separate  or  single-user  toilet 
and  necessary  changing  facilities  shall 
be  provided  to  assure  privacy  between 
the  sexes. 

o.  Document  and  maintain  a  record  of 
all  solicitations  of  offers  for 
subcontracts  from  minority  and  female 
construction  contractors  and  suppliers, 
including  circulation  of  solicitations  to 
minority  and  femal  contractor 
associations  and  other  business 
associations. 


p.  Conduct  a  review,  at  least  annually, 
of  all  supervisors’  adherence  to  and 
performance  under  the  Contractor’s  EEO 
policies  and  affirmative  action 
obligations. 

8.  Contractors  are  encouraged  to 
participate  in  voluntary  associations 
which  assist  in  fulfilling  one  or  more  of 
their  affirmative  action  obligations  (7a 
through  p).  The  efforts  of  a  contractor 
association,  joint  contractor-union, 
contractor-community,  or  other  similar 
group  of  which  the  contractor  is  a 
member  and  participant,  may  be 
asserted  as  fulfilling  any  one  or  more  of 
its  obligations  under  7a  through  p  of 
these  Specifications  provided  that  the 
contractor  actively  participates  in  the 
group,  makes  every  effort  to  assure  that 
the  group  has  a  positive  impact  on  the 
employment  of  minorities  and  women  in 
the  industry,  ensures  that  the  concrete 
benefits  of  the  program  are  reflected  in 
the  Contractor’s  minority  and  female 
workforce  participation,  makes  a  good 
faith  effort  to  meet  its  individual  goals 
and  timetables,  and  can  provide  access 
to  documentation  which  demonstrates 
the  effectiveness  of  actions  taken  on 
behalf  of  the  Contractor.  The  obligation 
to  comply,  however,  is  the  Contractor’s 
and  failure  of  such  a  group  to  fulfill  an 
obligation  shall  not  be  a  defense  for  the 
Contractor’s  noncompliance. 

9.  A  single  goal  for  minorities  and  a 
separate  single  goal  for  women  have 
been  established.  The  Contractor, 
however,  is  required  to  provide  equal 
employment  opportunity  and  to  take 
affirmative  action  for  all  minority 
groups,  both  male  and  female,  and  all 
women,  both  minority  and  non-minority. 
Consequently,  the  Contractor  may  be  in 
violation  of  the  Executive  Order  if  a 
particular  group  is  employed  in  a 
substantially  disparate  manner  (for 
example,  even  though  the  Contractor 
has  achieved  its  goals  for  women 
generally,  the  Contractor  may  be  in 
violation  of  the  Executive  Order  if  a 
specific  minority  group  of  women  is 
underutilized). 

10.  The  Contractor  shall  not  use  the 
goals  and  timetables  or  affirmative 
action  standards  to  discriminate  against 
any  person  because  of  race,  color, 
religion,  sex,  or  national  origin. 

11.  The  Contractor  shall  not  enter  into 
any  Subcontract  with  any  person  or  firm 
debarred  from  Government  contracts 
pursuant  to  Executive  Order  11246. 

12.  The  Contractor  shall  carry  out 
such  sanctions  and  penalties  for 
violation  of  these  specifications  and  of 
the  Equal  Opportunity  Clause,  including 
suspension,  termination  and 
cancellation  of  existing  subcontracts  as 
may  be  imposed  or  ordered  pursuant  to 
Executive  Order  11246,  as  amended,  and 
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its  implementing  regulations,  by  the 
Office  of  Federal  Contract  Compliance 
Programs.  Any  Contractor  who  fails  to 
carry  out  such  sanctions  and  penalties 
shall  be  in  violation  of  these 
specifications  and  Executive  Order 
11246,  as  amended. 

13.  The  Contractor,  in  fulfilling  its 
obligations  under  these  specifications, 
shall  implement  specific  affirmative 
action  steps,  at  least  as  extensive  as 
those  standards  prescribed  in  paragraph 
7  of  these  specifications,  so  as  to 
achieve  maximum  results  from  its  efforts 
to  ensure  equal  employment 
opportunity.  If  the  Contractor  fails  to 
comply  w'ith  the  requirements  of  the 
Executive  Order,  the  implementing 
regulations,  or  these  specifications,  the 
Director  shall  proceed  in  accordance 
with  41  CFR  60-4.8. 

14.  The  Contractor  shall  designate  a 
responsible  official  to  monitor  all 
employment  related  activity  to  ensure 
that  the  company  EEO  policy  is  being 
carried  out,  to  submit  reports  relating  to 
the  provisions  hereof  as  may  be 
required  by  the  Government  and  to  keep 
records.  Records  shall  at  least  include 
for  each  employee  the  name,  address, 
telephone  numbers,  construction  trade, 
union  affiliation  if  any,  employee 
identification  number  when  assigned, 
social  security  number,  race,  sex,  status 
(e.g.,  mechanic,  apprentice  trainee, 
helper,  or  laborer),  dates  of  changes  in 
status,  hours  worked  per  week  in  the 
indicated  trade,  rate  of  pay,  and 
locations  at  which  the  work  was 
performed.  Records  shall  be  maintained 
in  any  easily  understandable  and 
retrievable  form;  however,  to  the  degree 
that  existing  records  satisfy  this 
requirement,  contractors  shall  not  be 
required  to  maintain  separate  records. 

15.  Nothing  herein  provided  shall  be 
construed  as  a  limitation  upon  the 
application  of  other  laws  which 
establish  different  standards  of 
compliance  or  upon  the  application  of 
requiremenis  for  the  hiring  of  local  or 
other  area  residents  (e.g.,  those  under 
the  Public  Works  Employment  Act  of 
1977  and  the  Community  Development 
Block  Grant  Program). 

(b)  The  notice  set  forth  in  41  CFR  60- 
4.2  and  the  specifications  set  forth  in  41 
CFR  60-4.3  replace  the  New  Form  for 
Federal  Equal  Employment  Opportunity 
Bid  Conditions  for  Federal  and 
Federally  Assisted  Construction 
published  at  41  FR  32482  and  commonly 
known  as  the  Model  Federal  EEO  Bid 
Conditions,  and  the  New  Form  shall  not 
be  used  after  the  regulations  in  41  CFR 
Part  60-4  become  effective. 


§  60-4.4  Affirmative  action  requirements. 

(a)  To  implement  the  affirmative 
action  requirements  of  Executive  Order 
11246  in  the  construction  industry,  the 
Office  of  Federal  Contract  Compliance 
Programs  previously  has  approved 
affirmative  action  programs  commonly 
referred  to  as  “Hometown  Plans,"  has 
promulgated  affirmative  action  plans 
referred  to  as  “Imposed  Plans”  and  has 
approved  “Special  Bid  Conditions”  for 
high  impact  projects  constructed  in 
areas  not  covered  by  a  Hometown  or  an 
Imposed  Plan.  All  solicitations  for 
construction  contracts  made  after  the 
effective  date  of  the  regulations  in  this 
part  shall  include  the  notice  specified  in 
§  60-4.2  of  this  part  and  the 
specifications  in  §  60-4.3  of  this  part  in 
lieu  of  the  Hometown  and  Imposed 
Plans  including  the  Philadelphia  Plan 
and  the  Special  Bid  Conditions.  Until  the 
Director  has  issued  an  order  pursuant  to 
§  60-4.6  of  this  part  establishing  goals 
and  timetables  for  minorities  in  the 
appropriate  geographical  areas  or  for  a 
project  covered  by  Special  Bid 
Conditions,  the  goals  and  timetables  for 
minorities  to  be  inserted  in  the  Notice 
required  by  41  CFR  60-4.2  shall  be  the 
goals  and  timetables  contained  in  the 
Hometown  Plan,  Imposed  Plan  or 
Special  Bid  Conditions  presently 
covering  the  respective  geographical 
area  or  project  involved. 

(b)  Signatories  to  a  Hometown  Plan 
(including  heavy  highway  affirmative 
action  plans)  shall  have  45  days  from 
the  effective  day  of  the  regulations  in 
this  part  to  submit  under  such  a  Plan 
(for  the  director’s  approval)  goals  and 
timetables  for  women  and  to  include 
female  representation  on  the  Hometown 
Plan  Administrative  Committee.  Such 
goals  for  female  representation  shall  be 
at  least  as  high  as  the  goals  established 
for  female  representation  in  the  notice 
issued  pursuant  to  41  CFR  60-4.6.  Failure 
of  the  signatories,  within  the  45-day 
period,  to  include  female  representation 
and  to  submit  goals  for  women  or  a  new 
plan,  as  appropriate,  shall  result  in  an 
automatic  termination  of  the  Office  of 
Federal  Contract  Compliance  program’s 
approval  of  the  Hometown  Plan.  At  any 
time  the  Office  of  Federal  Contract 
Compliance  Programs  terminates  or 
withdraws  its  approval  of  a  Hometown 
Plan,  or  when  the  plan  expires  and 
another  plan  is  not  approved,  the 
contractors  signatory  to  the  plan  shall 
be  covered  automatically  by  the 
specifications  set  forth  in  §  60-4.3  of  this 
part  and  by  the  goals  and  timetables 
established  for  that  geographical  area 
pursuant  to  §  60-4.6  of  this  part. 


§  60-4.5  Hometown  plans. 

(a)  A  contractor  participating,  either 
individually  or  through  an  association, 
in  an  approved  Hometown  Plan 
(including  heavy  highway  affirmative 
action  plans)  shall  comply  with  its 
affirmative  action  obligations  under 
Executive  Order  11246  by  complying 
with  its  obligations  under  the  plan: 
Provided,  That  each  contractor  or 
subcontractor  participating  in  an 
approved  plan  is  individually  required 
to  comply  with  the  equal  opportunity 
clause  set  forth  in  41  CFR  60-1.4;  to 
make  a  good  faith  effort  to  achieve  the 
goals  for  each  trade  participating  in  the 
plan  in  which  it  has  employees:  and  that 
the  overall  good  performance  by  other 
contractors  or  subcontractors  toward  a 
goal  in  an  approved  plan  does  not 
excuse  any  covered  contractor’s  or 
subcontractor’s  failure  to  take  good  faith 
efforts  to  achieve  the  plan’s.goals  and 
timetables.  If  a  contractor  is  not 
participating  in  an  approved  Hometown 
Plan  it  shall  comply  with  the 
specifications  se)  forth  in  §  60-4.3  of  this 
part  and  with  the  goals  and  timetables 
for  the  appropriate  area  as  listed  in  the 
notice  required  by  41  CFR  60-4.2  with 
regard  to  that  trade.  For  the  purposes  of 
this  Part  60-4,  a  contractor  is  not 
participating  in  a  Hometown  Plan  for  a 
particular  trade  if  it: 

(1)  Ceases  to  be  signatory  to  a 
Hometown  Plan  covering  that  trade: 

(2)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  not  party  to  a 
collective  bargaining  agreement  for  that 
trade: 

(3)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  party  to  a  collective 
bargaining  agreement  with  labor 
organizations  which  are  not  or  cease  to 
be  signatories  to  the  same  Hometown 
Plan  for  that  trade: 

(4)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  party  to  a  collective 
bargaining  agreement  with  a  labor 
organization  for  that  trade  but  the  two 
have  not  jointly  executed  a  specific 
commitment  to  minority  and  female 
goals  and  timetables  and  incorporated 
the  commitment  in  the  Hometown  Plan 
for  that  trade: 

(5)  Is  participating  in  a  Hometown 
Plan  for  that  trade  which  is  no  longer 
acceptable  to  the  Office  of  Federal 
Contract  Compliance  Programs: 

(6)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  party  to  a  collective 
bargaining  agreement  with  a  labor 
organization  for  that  trade  and  the  labor 
organization  and  the  contractor  have 
failed  to  make  a  good  faith  effort  to 
comply  with  their  obligations  under  the 
Hometown  Plan  for  that  trade. 

(b)  Contractors  participating  in 
Hometown  Plans  must  be  able  to 
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demonstrate  their  participation  and 
document  their  compliance  with  the 
provision  of  the  Hometown  Plan. 

§  60-4.6  Goals  and  timetables. 

The  Director,  from  time  to  time,  shall 
issue  goals  and  timetables  for  minority 
and  female  utilization  which  shall  be 
based  on  appropriate  workforce, 
demographic  or  other  relevant  data  and 
which  shall  cover  construction  projects 
or  construction  contracts  performed  in 
specific  geographical  areas.  The  goals, 
which  shall  be  applicable  to  each 
construction  trade  in  a  covered 
contractor’s  or  subcontractor's  entire 
workforce  which  is  working  in  the  area 
covered  by  the  goals  and  timetables, 
shall  be  published  as  notices  in  the 
Federal  Register,  and  shall  be  inserted 
by  the  contracting  officers  and 
applicants,  as  applicable,  in  the  Notice 
required  by  41  CFR  60-4.2.  Covered 
construction  contractors  performing 
construction  work  in  geographical  areas 
where  they  do  not  have  a  Federal  or 
federally  assisted  construction  contract 
shall  apply  the  minority  and  female 
goals  established  for  the  geographical 
area  where  the  work  is  being  performed. 

§  60-4.7  Effect  on  other  regulations. 

The  regulations  in  this  part  are  in 
addition  to  the  regulations  contained  in 
this  chapter  which  apply  to  construction 
contractors  and  subcontractors 
generally.  See  particularly,  41  CFR  60- 
1.4  (a),  (b),  and  (c);  60-1.5;  60-1.7;  60-1.8; 
60-1.28;  60-1.29;  60-1.30;  60-1.31;  60-1.32; 
60-1.41;  60-1.42;  60-1.43;  60-1.46;  60-1.47; 
60-1.48;  and  41  CFR  Part  60-3;  Part  60- 
20;  Part  60-30;  Part  60-40;  and  Part  60- 
50. 

§  60-4.8  Show  cause  notice. 

If  an  investigation  or  compliance 
review  reveals  that  a  construction 
contractor  or  subcontractor  has  violated 
the  Executive  Order,  any  contract 
clause,  specifications  or  the  regulations 
in  this  chapter  and  if  administrative 
enforcement  is  contemplated,  the 
Director  shall  issue  to  the  contractor  or 
subcontractor  a  notice  to  show  cause 
which  shall  contain  the  items  specified 
in  (iHiv)  of  41  CFR  60-1.25(cKl).  If  the 
contractor  does  not  show  good  cause 
within  30  days,  or  in  the  alternative, 
fails  to  enter  an  acceptable  conciliation 
agreement  which  includes  where 
appropriate,  make  up  goals  and 
timetables,  back  pay,  and  seniority  relief 
for  affected  class  members,  the  OFCCP 
shall  follow  the  procedure  in  41  CFR  60- 
1.29;  Provided,  That  where  a  conciliation 
agreement  has  been  violated,  no  show 
cause  notice  is  required  prior  to  the 
initiation  of  enforcement  proceedings. 


§  60-4.9  Incorporation  by  operation  of  the 
order. 

By  operation  of  the  Order,  the  equal 
opportunity  clause  contained  in  §  60-1.4, 
the  Notice  of  Requirement  for 
Affirmative  Action  to  Ensure  Equal 
Employment  Opportunity  (Executive 
Order  11246)  contained  in  §  60-4.2,  and 
the  Standard  Federal  Equal  Employment 
Opportunity  Construction  Contract 
Specifications  (Executive  Order  11246) 
contained  in  §  60-4.3  shall  be  deemed  to 
be  a  part  of  every  solicitation  or  of 
every  contract  and  subcontract,  as 
appropriate,  required  by  the  Order  and 
the  regulations  in  this  chapter  to  include 
such  clauses  whether  or  not  they  are 
physically  incorporated  in  such 
solicitation  or  contract  and  whether  or 
not  the  contract  is  written. 

PART  60-20— SEX  DISCRIMINATION 
GUIDELINES 

Sec. 

60-20.1  Title  and  purpose. 

60-20.2  Recruitment  and  advertisement. 
60-20.3  )ob  policies  and  practices. 

60-20.4  Seniority  systems. 

60-20.5  Discriminatory  wages  and 
placements. 

60-20.6  Affirmative  action. 

60-20.7  Pregnancy,  childbirth  and  related 
medical  conditions. 

60-20.8  Sexual  advances  and  favors. 

Authority:  Sec.  201,  E.  0. 11246,  30  FR 
12319,  and  E.  0. 11375,  32  FR  14303,  as 
amended  by  E.  0. 120B6. 

§  60-20.1  Title  and  purpose. 

The  purpose  of  the  provisions  in  this 
part  is  to  set  forth  the  interpretations 
and  guidelines  of  the  Office  of  Federal 
Contract  Compliance  Programs 
regarding  the  implementation  of 
Executive  Order  11246,  as  amended,  for 
the  promotion  and  ensuring  of  equal 
opportunities  for  all  persons  employed 
or  seeking  employment  with 
Government  contractors  or  with 
contractors  performing  under  federally 
assisted  construction  contracts,  without 
regard  to  sex.  Experience  has  indicated 
that  special  problems  related  to  the 
implementation  of  the  Executive  Order 
require  a  definitive  treatment  beyond 
the  terms  of  the  Order  itself.  These 
interpretations  are  to  be  read  in 
connection  with  existing  regulations,  set 
forth  in  Parts  60-1  and  60-2  of  this 
chapter. 

§  60-20.2  Recruitment  and  advertisement. 

(a)  Contractors  engaged  in  recruiting 
activity  shall  recruit  employees  of  both 
sexes  for  all  jobs  unless  sex  is  a  bona 
fide  occupational  qualification. 

(b)  Advertisements  in  newspapers 
and  other  media  for  employment 
sponsored  by  or  on  behalf  of  contractors 
shall  not  depict,  express  a  preference,  or 


indicate  that  a  particular  sex  is  sought, 
desired  or  better  suited  for  a  particular 
job  unless  sex  is  a  bona  fide 
occupational  qualification  for  the  job. 

The  placement  of  an  advertisement  in 
columns  headed  "Male"  or  “Female”,  or 
similar  wording,  will  be  considered  an 
expression  of  a  preference,  limitation, 
specification,  or  discrimination  based  on 
sex. 

§  60-20.3  Job  policies  and  practices. 

(a)  Written  personnel  policies  relating 
to  this  subject  area  must  expressly 
indicate  that  there  shall  be  no 
discrimination  against  employees  on 
account  of  sex.  If  the  contractor  deals 
with  a  bargaining  representative  for  its 
employees  and  there  is  a  written 
agreement  on  conditions  of  employment, 
such  agreement  shall  not  be  inconsistent 
with  these  guidelines. 

(b)  Employees  of  both  sexes  shall 
have  an  equal  opportunity  to  any 
available  job  that  he  or  she  is  qualified 
to  perform,  unless  sex  is  a  bona  Tide 
occupational  qualification. 

Note. — In  most  Government  contract  work 
there  are  only  limited  instances  where  valid 
reasons  can  be  expected  to  exist  which 
would  justify  the  exclusion  of  all  men  or  all 
women  from  any  given  job. 

(c) (1)  The  contractor  must  not  make 
any  distinction  based  upon  sex  in 
employment  opportunities,  wages,  hours 
or  other  conditions  of  employment, 
including  fringe  benefits.  As  the 
Supreme  Court  held  in  Los  Angeles 
Department  of  Water  and  Power  v. 
Manbart,  435  U.S.  702  (1978),  fringe 
benefits  for  similarly  situated  men  and 
women  must  be  equal,  notwithstanding 
that  the  contractor’s  contributions  for 
men  and  women  are  unequal. 

(2)  (Reserved.) 

(d)  Any  distinction  between  married 
and  unmarried  persons  of  one  sex  that  is 
not  made  between  married  and 
unmarried  persons  of  the  opposite  sex 
will  be  considered  to  be  a  distinction 
made  on  the  basis  of  sex.  Similarly,  a 
contractor  must  not  deny  employment  to 
women  with  young  children  unless  it 
has  the  same  exclusionary  policies  for 
men;  or  terminate  an  employee  of  one 
sex  in  a  particular  job  classification 
upon  reaching  a  certain  age  unless  the 
same  rule  is  applicable  to  members  of 
the  opposite  sex. 

(e)  The  contractor’s  policies  and 
practices  must  assure  appropriate 
physical  facilities  to  both  sexes.  The 
contractor  may  not  refuse  to  hire  men  or 
women,  or  deny  men  or  women  a 
particular  job  because  there  are  no 
restroom  or  associated  facilities,  unless 
the  contractor  is  able  to  show  that 
providing  the  facilities  would  be 
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unreasonable  for  such  reasons  as 
excessive  expense  or  lack  of  space. 

(f) (1)  A  contractor  must  not  deny  a 
female  employee  the  right  to  any  job 
that  she  is  qualified  to  perform  in 
reliance  upon  a  state  "protective"  law. 
For  example,  such  laws  include  those 
which  prohibit  women  from  performing 
in  certain  types  of  occupations  (e.g.,  a 
bartender  or  a  core-maker);  from 
working  at  jobs  requiring  more  than  a 
certain  number  of  hours:  and  from 
working  at  jobs  that  require  lifting  or 
carrying  more  than  designated  weights. 

(2)  Such  legislation  was  intended  to 
be  beneficial,  but,  instead,  has  been 
found  to  result  in  restricting  employment 
opportunities  for  men  and/or  women. 
Accordingly,  it  cannot  be  used  as  a 
basis  for  denying  employment  or  for 
establishing  sex  as  a  bona  fide 
occupational  qualification  for  the  job. 

(g)  The  contractor  must  not  specify 
any- differences  for  male  and  female 
employees  on  the  basis  of  sex  in  either 
mandatory  or  optional  retirement  age. 

(h)  Nothing  in  these  guidelines  shall 
be  interpreted  to  mean  that  differences 
in  capabilities  for  job  assignments  do 
net  exist  among  individuals  and  that 
such  distinctions  may  not  be  recognized 
by  the  contractor  in  making  specific 
assignments.  The  purpose  of  these 
guidelines  is  to  ensure  that  such 
distinctions  are  not  based  upon  sex. 

§  60-20.4  Seniority  systems. 

When  they  exist,  seniority  lines  and 
lists  must  not  be  based  upon  sex.  Where 
such  a  separation  has  existed,  the 
contractor  must  eliminate  this 
distinction  and  provide  appropriate 
relief. 

§  60-20.5  Discriminatory  wages  and 
placements. 

(a)  Wages.  The  contractor’s  wage 
schedules  must  not  be  related  to  or 
based  on  the  sex  of  the  employees. 

While  the  more  obvious  cases  of 
discrimination  exist  where  employees  of 
different  sexes  are  paid  different  wages 
on  jobs  which  require  substantially 
equal  skill,  effort  and  responsibility  and 
are  performed  under  similar  working 
conditions,  compensation  practices  with 
respect  to  any  jobs  where  males  or 
females  are  concentrated  will  be 
scrutinized  closely  to  assure  that  sex 
has  played  no  role  in  the  setting  of 
levels  of  pay. 

(b)  Placements.  The  Contractor  may 
not  discriminatorily  restrict  one  sex  to 
certain  jobs.  In  such  a  situation,  the 
contractor  shall  provide  appropriate 
relief  and  shall  ensure  that  all  jobs  are 
made  available  to  all  qualified 
employees  without  regard  to  sex. 
(Example:  An  electrical  manufacturing 


company  may  have  a  production 
division  with  three  functional  units:  One 
(assembly)  all  female:  another  (wiring), 
all  male;  and  a  third  (circuit  boards), 
also  all  male.  The  highest  wage 
attainable  in  the  assembly  unit  is 
considerably  less  than  that  in  the  circuit 
boa|^  and  wiring  units.  In  such  a  case 
the  contractor  must  take  steps  to 
provide  qualified  female  employees 
opportunity  for  placement  in  job 
openings  in  the  other  two  units  with  red 
circling  of  wages,  where  appropriate, 
and  without  loss  of  seniority.) 

§  60-20.6  Affirmative  action. 

(a)  Women  typically  have  not  been 
found  in  significant  numbers  in 
management.  In  many  companies 
management  trainee  programs  are  one 
of  the  ladders  to  management  positions. 
Traditionally,  few  if  any,  w'omen  have 
been  admitted  into  these  programs.  An 
important  element  of.affirmative  action 
shall  be  a  commitment  to  include  female 
candidates  in  such  programs. 

(b)  Distinctions  based  on  sex  may  not 
be  made  in  other  training  programs. 

Both  sexes  should  have  equal  access  to 
all  training  programs  and  affirmative 
action  programs  should  demonstrate 
that  such  access  has  been  provided. 

(c)  The  contractor  shall  take 
affirmative  action  to  recruit  women  for 
jobs  in  which  they  previously  have  been 
excluded  or  are  underrepresented.  The 
contractor  also  shall  take  affirmative 
action  to  encourage  the  participation  of 
women  in  training  programs  for  jobs  in 
which  they  have  been  previously 
excluded  or  are  underrepresented. 

Note. — This  can  be  done  by  various 
methods.  Examples  include,  but  are  not- 
limited  to  (1)  Including  in  itineraries  of 
recruiting  trips,  (i)  women’s  colleges  where 
graduates  with  skills  desired  by  the 
contractor  can  be  found,  and  (ii)  female 
students  of  coeducational  institutions  and  (2) 
stating  in  advertisements  that  women  will  be 
considered  equally  with  men  for  jobs. 

§  60-20.7  Pregnancy,  childbirth  and 
related  medical  conditions. 

(a)  Employees  or  applicants  for 
employment  shall  not  be  denied 
employment  because  of  pregnancy, 
childbirth  or  related  medical  conditions. 

(b)  Disabilities  caused  or  contributed 
to  by  pregnancy,  childbirth,  or  related 
medical  conditions,  for  all  job-related 
purposes,  shall  be  treated  the  same  as 
disabilities  caused  or  contributed  to  by 
other  medical  conditions,  under  any 
health  or  disability  insurance  or  sick 
leave  plan  available  in  connection  with 
employment.  Written  or  unwritten 
employment  policies  and  practices 
involving  matters  such  as  the 
commencement  and  duration  of  leave, 
the  availability  of  extensions,  the 


accrual  of  seniority  and  other  benefits 
and  privileges,  reinstatement,  and 
payment  under  any  health  or  disability 
insurance  or  sick  leave  plan,  formal  or 
informal,  shall  be  applied  to  disability 
due  to  pregnancy,  childbirth  or  related 
medical  conditions  on  the  same  terms 
and  conditions  as  they  are  applied  to 
other  disabilities.  Health  insurance 
benefits  for  abortion,  except  where  the 
life  of  the  mother  would  be  endangered 
if  the  fetus  were  carried  to  term  or 
where  medical  complications  have 
arisen  from  an  abortion,  are  not  required 
to  be  paid  by  the  contractor;  nothing 
herein,  however,  precludes  the 
contractor  from  providing  abortion 
benefits  or  otherwise  affects  bargaining 
agreements  in  regard  to  abortion. 

(c)  Where  the  termination  of  an 
employee  who  is  temporarily  disabled  is 
caused  by  an  employment  policy  under 
which  insufficient  or  no  leave  is 
available,  such  a  termination  violates 
the  Order  if  it  has  a  disparate  impact  on 
employees  of  one  sex  and  is  not  justified 
by  business  necessity, 

(d) (1)  Any  fringe  benefit  program,  or 
fund,  or  insurance  program  which  is  in 
effect  on  October  31, 1978,  which  does 
not  treat  women  affected  by  pregnancy, 
childbirth,  or  related  medical  conditions 
the  same  as  other  persons  not  so 
affected  but  similar  in  their  ability  or 
inability  to  work,  must  be  in  compliance 
with  the  provisions  of  §  60-20.7(b)  by 
April  29, 1979.  In  order  to  come  into 
compliance  with  the  provisions  of  §  60- 
20.7(b)  there  can  be  no  reduction  of 
benefits  or  compensation  which  were  in 
effect  on  October  31, 1978,  before 
October  31, 1979,  or  the  expiration  of  a 
collective  bargaining  agreement  in  effect 
on  October  31, 1978,  whichever  is  later. 

(2)  Any  fringe  benefit  program 
implemented  after  October*  31, 1978, 
must  comply  with  the  provisions  of 
§  60-20.7(b)  upon  implementation. 

§  60-20.8  Sexual  harassment  and  favors. 

(a)  Unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other 
verbal  or  physical  conduct  of  a  sexual 
nature  are  violations  of  the  Order  when 
(1)  submission  to  such  conduct  is  made 
either  explicitly  or  implicitly  a  term  or 
condition  of  an  individual’s  . 
employment,  (2)  submission  to  or 
rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for 
employment  decisions  affecting  such 
individual,  or  (3)  such  conduct  has  the 
purpose  or  effect  of  "unreasonably” 
interfering  with  an  individual’s  work 
performance  or  creating  an  intimidating, 
hostile  or  offensive  work  environment. 

(b)  A  contractor  is  liable  under  the 
Order  for  the  acts  of  its  officials, 
managers  and  supervisors  when  these 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations  88251 


individuals  engage  in  the  activities 
described  in  paragraph  (a)  of  this 
section,  regardless  of  whether  their 
specific  acts  were  authorized  or 
forbidden  by  the  contractor  and 
regardless  of  whether  the  contractor 
knew  or  should  have  known  of  their 
occurrence. 

(c)  With  respect  to  conduct  between 
fellow  employees,  a  contractor  is 
responsible  for  acts  of  sexual 
harassment  in  the  workplace  where  the 
contractor  (or  its  officials,  managers  and 
supervisors)  knows  or  should  have 
known  of  the  conduct  and  fails  to  take 
immediate  and  appropriate  action. 

(d)  A  contractor  also  may  be 
responsible  for  the  acts  of 
nonemployees,  with  respect  to  sexual 
harassment  of  employees  in  the 
workplace,  where  the  contractor  (or  its 
officials,  managers  and  supervisors) 
knows  or  should  have  known  of  the 
conduct  and  fails  to  take  immediate  and 
appropriate  corrective  action.  In 
reviewing  these  cases.  OFCCP  will 
consider  the  extent  of  the  contractor’s 
control  and  any  other  legal 
responsibility  which  the  contractor  may 
have  with  respect  to  the  conduct  of  such 
nonemployees. 

(e)  Where  employment  opportunity  or 
benefits  are  granted  because  of  an 
individual’s  submission  to  the 
contractor’s  sexual  advances  or  requests 
for  sexual  favors,  the  contractor  may  be 
held  liable  under  the  Order  for  unlawful 
sex  discrimination  against  other  persons 
who  were  qualified  for  but  denied  that 
employment  opportunity  or  benefit. 

PART  60-30— RULES  OF  PRACTICE 
FOR  ADMINISTRATIVE  PROCEEDINGS 
TO  ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECTUVIE  ORDER  11246, 
SECTION  402,  AND  SECTION  503 

General  Provisions 
/ 

Sec. 

60-30.1  Applicability  of  rules. 

60-30.2  Waiver,  modification. 

60-30.3  Computation  of  time. 

60-30.4  Form,  filing,  service  of  pleadings 
and  papers. 

Prehearing  Procedures 

60-30.5  Administrative  complaint. 

60-30.6  Answer. 

60-30.7  Notice  of  prehearing  conference. 
60-30.8  Motions;  disposition  of  motions. 
60-30.9  Interrogatories,  and  admissions  as 
to  facts  and  documents. 

60-30.10  Production  of  documents  and 

things  and  entry  upon  land  for  inspection 
and  other  purposes. 

60-30.11  Depositions  upon  oral 
examination. 

60-30.12  Prehearing  conferences. 

60-30.13  Consent  findings  and  order. 


Hearings  and  Related  Matters 
Sec. 

60-30.14  Designation  of  Administrative  Law 
Judges. 

60-30.15  Authority  and  responsibilities  of 
Administrative  Law  Judges. 

60-30.16  Appearances. 

60-30.17  Appearance  of  witnesses. 

60-30.18  Evidence:  testimony. 

60-30.19  Objections;  exceptions;  offer  of 
proof. 

60-30.20  Ex  Parte  communications. 

60-30.21  Oral  argument. 

60-30.22  Official  transcript. 

60-30.23  Summary  judgment. 

60-30.24  Participation  by  interested  persons. 

Post  Hearing  Procedures 

60-30.25  Post  hearing  briefs. 

60-30.26  Record  for  recommended  decision. 
60-30.27  Recommended  decision. 

60-30.28  Exceptions  to  recommended 
decisions. 

60-30.29  Record. 

60-30.30  Final  Administrative  Order. 
Expedited  Hearing  Procedures 
60-30.31  Expedited  hearings — when 
appropriate. 

60-30.32  Administrative  complaint  and 
answer. 

60-30.33  Discovery. 

60-30.34  Conduct  of  hearing. 

60-30.35  Recommended  decision  after 
hearing. 

60-30.36  Exceptions  to  recommendations. 
60-30.37  Final  Administrative  Order. 
60-30.38  Preliminary  administrative 
enforcement  proceedings. 

Authority:  Secs.  201,  205,  208,  209,  301, 

302(b)  and  303(a)  of  the  Executive  Order 
11246,  as  amended,  30  FR  12319;  32  FR  14303: 

§  60-1.26  of  Part  60-1  of  this  chapter  (41  CFR 
Part  60-1),  as  amended  by  E.0. 12086. 
General  Provisiong 
§  60-30.1  Applicability  of  rules. 

This  part  provides  the  rules  of 
practice  for  all  administrative 
proceedings,  instituted  to  enforce  equal 
employment  opportunity  under 
Executive  Order  11246,  section  402  of 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  and  section  503  of  the 
Rehabilitation  Act.  In  the  absence  of  a 
specific  provision,  procedures  shall  be  in 
accordance  with  the  Federal  Rules  of 
Civil  Procedure.  This  part  is  not 
applicable  to  hearings  held  by  the 
Director  under  §§  60-1.9,  60-1.27,  or  60- 
1.48  of  this  chapter. 

§  60-30.2  Waiver,  modification. 

Upon  notice  to  all  parties,  the 
Administrative  Law  judge  may,  with 
respect  to  matters  pending  before  him/ 
her  modify  or  waive  any  rule  herein 
upon  a  determination  that  no  party  will 
be  prejudiced  and  that  the  ends  of 
justice  will  be  served  thereby. 

§  60-30.3  Computation  of  time. 

In  computing  any  period  of  time  under 
the  rules  in  this  part  or  in  an  order 


issued  hereunder,  the  time  begins  with 
the  day  following  the  act,  event,  or 
default,  and  includes  the  last  day  of  the 
period,  unless  it  is  a  Saturday.  Sunday, 
or  legal  holiday  observed  by  the  Federal 
Government  in  which  event  it  includes 
the  next  business  day.  When  the  period 
of  time  allowed  is  less  than  seven  days, 
intermediate  Saturdays,  Sundays  and 
legal  holidays  observed  by  the  Federal 
Government  shall  be  excluded  from  the 
computation. 

§  60-30.4  Form,  filing,  service  of  pleadings 
and  papers. 

(a)  Form.  The  original  of  all  pleadings 
and  papers  in  a  proceeding  conducted 
under  the  regulations  in  this  part  shall 
be  filed  with  the  Administrative  Law 
Judge  assigned  to  the  case  or  with  the 
Chief  Administrative  Law  judge  if  the 
case  has  not  been  assigned.  Every 
pleading  and  paper  Hied  in  the 
proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  Hie  number  assigned  by  the 
Administrative  Law  Judge,  and  a 
designation  of  the  pleading  or  paper 
(e.g.,  complaint,  motion  to  dismiss,  etc.). 
The  pleading  or  papers  shall  be  signed 
and  shall  contain  the  address  and 
telephone  number  of  the  person 
representing  the  party  or  the  person  on 
whose  behalf  the  pleading  or  paper  was 
filed.  Unless  the  Administrative  Law 
Judge  otherwise  orders  with  respect  to 
speciHc  pleadings  and  papers  in  a 
specific  case,  all  such  papers  and 
pleadings  are  public  documents. 

(b)  Service.  Service  upon  any  party 
shall  be  made  by  the  party  Hling  the 
pleading  or  document  by  delivering  a 
copy  to  the  party  or  by  mailing  a  copy  to 
the  party’s  last  known  address.  When  a 
party  is  represented  by  an  attorney, 
service  sliall  be  made  upon  the  attorney. 

(c)  Proof  of  service.  A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service,  shall  be  proof  of  service. 

Prehearing  Procedures 

§  60-30.5  Administrative  complaint. 

(a)  Filing.  The  Solicitor  of  Labor, 
Associate  Solicitor  for  Civil  Rights  and 
Regional  Solicitors,  upon  referral  from 
the  Office  of  Federal  Contract 
Compliance  Programs,  are  authorized  to 
institute  enforcement  proceedings  by 
filing  a  complaint  and  serving  the 
complaint  upon  the  contractor  which 
shall  be  designated  as  the  defendant. 
The  Department  of  Labor,  OFCCP,  shall 
be  designated  as  plaintiff. 

(b)  Contents.  The  complaint  shall 
contain  a  concise  jurisdictional 
statement,  and  a  clear  and  concise 
statement  sufficient  to  put  the  defendant 


86252  Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


on  notice  of  the  acts  or  practices  it  is 
alleged  to  have  committed  in  violation 
of  the  Order,  or  section  402  or  503.  The 
complaint  shall  also  contain  a  prayer 
regarding  the  relief  being  sought,  a 
statement  of  whatever  sanctions  the 
Government  will  seek  to  impose  and  the 
name  and  address  of  the  attorney  who 
will  represent  the  Government.  The 
notice  pleading  contemplated  by  this 
paragraph  (b)  shall  conform  to  notice 
pleading  under  the  Federal  Rules  of 
Civil  Procedure. 

(c)  Amendment.  The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  the 
defendant  may  amend  its  answer  once 
as  a  matter  of  course  not  later  than  10 
days  after  the  filing  of  the  original 
answer.  Other  amendments  of  the 
complaint  or  of  the  answer  to  the. 
complaint  shall  be  made  only  by  leave 
of  the  Administrative  Law  Judge  or  by 
written  consent  of  the  adverse  party; 
and  leave  shall  be  freely  given  where 
justice  so  requires.  An  amended 
complaint  shall  be  answered  within  14 
days  of  its  service,  or  within  the  time  for 
filing  an  answer  to  the  original 
complaint,  whichever  period  is  longer.  If 
a  response  is  required  to  an  amended 
answer,  such  response  shall  be  made 
within  14  days  of  service  of  the 
amended  answer. 

§  60-30.6  Answer. 

(a)  Filing  and  service.  Within  20  days 
after  the  service  of  the  complaint,  the 
defendant  shall  file  an  answer;  the 
answer  shall  be  filed  with  the  Chief 
Administrative  Law  Judge  if  the  case 
has  not  been  assigned  to  an 
Administrative  Law  Judge.  The  answer 
shall  be  signed  by  the  defendant  or  its 
attorney,  and  served  on  the  Government 
in  accordance  with  §  60-30.4(b). 

(bj  Contents;  failure  to  file.  The 
answer  shall  (1)  contain  a  statement  of 
the  facts  which  constitute  the  grounds  of 
defense,  and  shall  specifically  admit, 
explain,  or  deny,  each  of  the  allegations 
of  the  complaint  unless  the  defendant  is 
without  knowledge,  in  which  case  the 
answer  shall  so  state;  or  (2)  state  that 
the  defendant  admits  all  the  allegations 
of  the  complaint.  The  answer  may 
contain  a  waiver  of  hearing;  and  if  not,  a 
separate  paragraph  in  the  answer  shall 
request  a  hearing.  The  answer  shall 
contain  the  name  and  address  of  the 
defendant,  or  of  the  attorney 
representing  the  defendant.  Failure  to 
file  an  answer  or  to  plead  specifically  to 
any  allegation  of  the  complaint  shall 
constitute  an  admission  of  such 
allegation. 

(c)  Procedure  upon  admission  of  facts. 
The  admission,  in  the  answer  or  by 
failure  to  file  an  answer,  of  all  the 


material  allegations  of  fact  contained  in 
the  complaint  shall  constitute  a  waiver 
of  hearing.  Upon  such  admission,  the 
Administrative  Law  Judge,  without 
further  hearing,  may  prepare  his/her 
decision  in  which  he/she  shall  adopt  as 
his/her  proposed  findings  of  fact  the 
material  facts  alleged  in  the  complaint. 
The  parties  shall  be  given  an 
opportunity  to  file  exceptions  to  the 
decision  and  to  file  briefs  in  support  of 
the  exceptions. 

§  60-30.7  Notice  of  prehearing 
conference. 

Within  45  days  after  the  answer  is 
filed,  the  Administrative  Law  Judge 
shall  notice  the  parties  for  a  prehearing 
conference.  The  Administrative  Law 
Judge  shall  conduct  a  final  prehearing 
conference  in  accordance  with  §  60- 
30.12(cKl]  of  this  part. 

§  60-30.8  Motions;  disposition  of  motions. 

(a)  Motions.  Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
made  before  or  after  the  hearing  itself, 
the  motions  shall  be  in  writing.  If  made 
at  the  hearing,  motions  may  be  stated 
orally;  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to 
writing  and  filed  and  seryed  on  all 
parties  in  the  same  manner  as  a  formal 
motion.  Unless  otherwise  ordered  by  the 
Administrative  Law  Judge,  written 
motion  shall  be  accompanied  by  a 
supporting  memorandum.  Within  10 
days  after  a  written  motions  is  served, 
or  such  other  time  period  as  may  be 
fixed,  any  party  may  file  a  response  to  a 
motion. 

(b)  Disposition  of  motions.  The 
Administrative  Law  Judge  may  not  grant 
a  written  motion  prior  to  expiration  of 
the  time  for  filing  responses  thereto, 
except  upon  consent  of  the  parties  or 
following  a  hearing,  but  may  overrule  or 
deny  such  motion  without  awaiting 
response.  The  Administrative  Law  Judge 
shall  make  every  reasonable  effort  to 
dispose  of  all  outstanding  motions  prior 
to  the  beginning  of  the  hearing: 

Provided,  That  prehearing  conferences, 
hearings,  and  decisions  need  not  be 
delayed  pending  disposition  of  motions. 

(cj  Motions  to  compel  discovery.  Prior 
to  filing  a  motion  to  compel  discovery 
under  sections  60-30.9  through  60-30.11 
of  this  part,  counsel  for  the  moving  party 
shall  communicate  with  opposing 
counsel  concerning  the  matter  in  dispute 
and  attempt  to  resolve  it.  Counsel  for 
the  moving  party  shall  file  with  the 
motion  a  certificate  of  compliance  with 
this  rule. 


§  60-30.9  Interrogatories,  and  admissions 
as  to  facts  and  documents. 

(a)  Interrogatories.  Any  party  may 
serve  upon  a  party  written 
interrogatories.  Each  interrogatory  shall 
be  answered  separately  and  fully  in 
writing  under  oath,  unless  objected  to. 
Answers  are  to  be  signed  by  the  person 
making  them  and  objections  are  to  be 
signed  by  the  attorney  or  by  whomever 
is  representing  the  party.  Answers  and 
objections  shall  be  filed  and  served 
within  25  days  of  service  of  the 
interrogatory.  Where  the  answer  to  an 
interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  whom  the  interrogatory 
has  been  served  or  from  an 
examination,  audit  or  inspection  of  such 
business  records,  or  from  a  compilation, 
abstract  or  summary  based  thereon,  and 
the  burden  of  deriving  or  ascertaining 
the  answer  is  substantially  the  same  for 
the  party  serving  the  interrogatory  as  for 
the  party  served,  it  is  a  sufficient  answer 
to  such  interrogatory  to  specify  the 
records  from  which  the  answer  may  be 
derived  or  ascertained  and  to  afford  to 
the  party  serving  the  interrogatory 
reasonable  opportunity  to  examine, 
audit  or  inspect  such  records  and  to 
make  copies,  compilations,  abstracts  or 
summaries. 

(b)  Admissions.  Any  party  may  serve 
upon  a  party  a  written  request  for  the 
admission  of  the  genuineness  and 
authenticity  of  any  relevant  documents 
described  in  and  exhibited  with  the 
request,  or  for  the  admission  of  the  truth 
of  any  relevant  matters  of  fact  stated  in 
the  request.  Each  of  the  matters  as  to 
which  an  admission  is  requested  shall 
be  deemed  admitted,  unless  within  25 
days  after  service,  the  party  to  whom 
the  request  is  directed  serves  upon  the 
requesting  party  a  sworn  statement 
either  (1)  denying  specifically  the  matter 
as  to  which  an  admission  is  requested, 
or  (2]  setting  forth  in  detail  the  reasons 
why  it  cannot  truthfully  either  admit  or 
deny  such  matters. 

(c)  Objections  or  failures  to  respond. 
The  party  submitting  the  interrogatory 
or  request  may  move  for  an  order  with 
respect  to  any  objection  or  other  failure 
to  respond. 

(d)  Filing  with  Administrative  Law 
Judge.  All  interrogatories  and  requests 
for  admissions,  and  all  responses 
thereto,  shall  be  filed  with  the 
Administrative  Law  Judge  and  shall 
become  a  part  of  the  record  of  the  case. 

§  60-30.10  Production  of  documents  and 
things  and  entry  upon  land  for  inspection 
and  other  purposes. 

(a)  After  commencement  of  the  action, 
any  party  may  serve  on  any  other  party 
a  request  to  produce  and/or  permit  the 
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parly,  or  someone  acting  on  its  behalf,  to 
inspect  and  copy  any  unprivileged 
documents,  phonorecords,  and  other 
compilations,  including  computer  tapes 
and  printouts,  which  contain  or  may 
lead  to  relevant  information  and  which 
are  in  the  possession,  custody,  or  control 
of  the  party  upon  whom  the  request  is 
served.  If  necessary,  translation  of  data 
compilations  shall  be  done  by  the  party 
furnishing  the  information. 

(b)  After  commencement  of  the  action, 
any  party  may  serve  on  any  other  party 
a  request  to  permit  entry  upon 
designated  property  which  may  be 
relevant  to  the  issues  in  the  proceeding 
and  which  is  in  the  possession  or  control 
of  the  party  upon  whom  the  request  is 
served,  for  the  purpose  of  inspection, 
measuring,  surveying  or  photographing, 
testing,  or  sampling  the  property  or  any 
designated  object  or  area. 

(c)  Each  request  shall  set  forth  with 
reasonable  particularity  the  items  to  be 
inspected  and  shall  specify  a  reasonable 
time  and  place  for  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  served  shall  respond  within  25  days 
after  the  service  of  the  request.  The 
response  shall  state,  with  respect  to 
each  item,  that  inspection  and  related 
activities  will  be  permitted  as  requested, 
unless  there  are  objections,  in  which 
case  the  reasons  for  each  objection  shall 
be  stated.  The  party  submitting  the 
request  may  move  for  an  order  with 
respect  to  any  objection  or  other  failure 
to  respond. 

§  60-30. 1 1  Depositions  upon  oral 
examination. 

(a)  Depositions;  notice  of 
examination.  After  commencement  of 
the  action,  any  party  may  take  the 
testimony  of  any  person,  including  a 
party,  having  personal  or  expert 
knowledge  of  the  matters  in  issue,  by 
deposition  upon  oral  examination.  A 
party  desiring  to  take  a  deposition  shall 
give  reasonable  notice  in  writing  to 
every  other  party  to  the  proceeding,  and 
may  use  an  administrative  subpena.  The 
notice  shall  state  the  time  and  place  for 
taking  the  deposition  and  the  name  and 
address  of  each  person  to  be  examined, 
if  known,  and,  if  the  name  is  not  known, 
a  general  description  sufficient  to 
identify  the  person  or  the  particular 
class  or  group  to  which  the  person 
belongs.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness 
is  to  bring  to  the  deposition,  if  any.  A 
copy  of  the  notice  shall  be  furnished  to 
the  person  to  be  examined  unless  his/ 
her  name  is  unknown. 

(b)  Production  of  witnesses;  obligation 
of  parties;  objections.  It  shall  be  the 
obligation  of  each  party  to  produce  for 


examination  any  person,  along  with 
such  documents  as  may  be  requested,  at 
the  time  and  place,  and  on  the  date,  set 
forth  in  the  notice,  if  that  party  has 
control  over  such  person.  Each  party 
shall  be  deemed  to  have  control  over  its 
officers,  agents,  employees,  and 
members.  Unless  the  parties  agree 
otherwise,  depositions  shall  be  held 
within  the  county  in  which  the  witness 
resides  or  works.  The  party  or 
prospective  witness  may  file  with  the 
Administrative  Law  Judge  an  objection 
within  5  days  after  notice  of  production 
of  such  witness  is  served,  stating  with 
particularity  the  reasons  why  the  party 
cannot  or  ought  not  to  produce  a 
requested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with 
respect  to  such  objection  or  failure  to 
produce  a  witness.  All  errors  or 
irregularities  in  compliance  with  the 
provisions  of  this  section  shall  be 
deemed  waived  unless  a  motion  to 
suppress  the  deposition  or  some  part 
thereof  is  made  with  reasonable 
promptness  after  such  defect  is  or,  with 
due  diligence,  might  have  been 
ascertained. 

(c)  Before  whom  taken;  scope  of 
examination;  failure  to  answer. 
Depositions  may  be  taken  before  any 
officer  authorized  to  administer  oaths  by 
the  laws  of  the  United  States  or  of  the 
place  where  the  deposition  is  held.  At 
the  time  and  place  specified  in  the 
notice,  each  party  shall  be  permitted  to 
examine  and  cross-examine  the  witness 
under  oath  upon  any  matter  which  is 
relevant  to  the  subject  matter  of  the 
proceeding,  or  which  is  reasonably 
calculated  to  lead  to  the  production  of 
relevant  and  otherwise  admissible 
evidence. 

Errors  which  might  be  cured  at  the 
taking  of  the  deposition,  including  errors 
in  the  manner  of  taking  the  deposition, 
in  the  form  of  the  questions  or  answers, 
in  the  oath,  or  in  the  conduct  of  the 
parties,  are  waived  unless  objection  is 
made  at  the  taking  of  the  deposition.  All 
other  objections  may,  in  the  discretion 
of  the  objecting  party,  be  raised  at  the 
taking  of  the  deposition  or  reserved  until 
the  hearing.  All  objections  made  at  the 
taking  of  the  deposition  shall  be  noted 
by  the  officer  upon  the  deposition. 
Evidence  objected  to  shall  be  taken 
subject  to  the  objections.  A  refusal  or 
failure  on  the  part  of  any  person  under 
the  control  of  a  parly  to  answer  a 
question  shall  operate  to  create  a 
presumption  that  the  answer,  if  given, 
would  be  unfavorable  to  the  controlling 
party,  unless  the  question  is 
subsequently  ruled  improper  by  the 
Administrative  Law  Judge  or  the 
Administrative  Law  Judge  rules  that . 


there  was  valid  justification  for  the 
witness’  failure  or  refusal  to  answer  the 
answer  the  question:  Provided,  That  the 
examining  party  shall  note  on  the  record 
during  the  deposition  the  question  which 
the  deponent  has  failed,  or  refused  to 
answer,  and  state  his/her  intention  to 
invoke  the  presumption  if  no  answer  is 
forthcoming. 

(d)  Subscription;  certification;  filing. 
The  testimony  shall  be  reduced  to 
typewriting,  either  by  the  officer  taking 
the  deposition  or  under  his/her 
direction,  and  shall  be  submitted  to  the 
witness  for  examination  and  signing.  If 
the  deposition  is  not  signed  by  the 
witness  because  he/she  is  ill.  dead, 
cannot  be  found,  or  refuses  to  sign  it, 
such  fact  shall  be  noted  in  the  certificate 
of  the  officer  and  the  deposition  may 
then  be  used  as  fully  as  though  signed. 
The  officer  shall  immediately  deliver  the 
original  copy  of  the  transcript,  together 
with  his/her  certificate,  in  person  or  by 
mail  to  the  Administrative  Law  Judge. 
Copies  of  the  transcript  and  certificate 
shall  be  furnished  to  all  persons  desiring 
them,  upon  payment  of  reasonable 
charges,  unless  distribution  is  restricted 
by  order  of  the  Administrative  Law 
Judge  for  good  cause  shown. 

(e)  Rulings  on  admissibility;  use  of 
deposition.  Subject  to  the  provisions  of 
this  section,  objection  may  be  made  at 
the  hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
which  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying.  Any  part  or  all  of 
a  deposition,  so  far  as  admissible  in  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  used  against  any  party 
who  was  present  or  represented  at  the 
taking  of  the  deposition  or  who  had 
reasonable  notice,  in  accordance  with 
the  following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
contradicting  or  impeaching  the 
testimony  of  the  deponent  as  a  witness. 

(2)  The  deposition  of  a  party  or  of  any 
one  who  at  the  time  of  taking  the 
deposition  was, an  officer,  director,  or 
managing  agent,  or  was  designated  to 
testify  on  behalf  of  a  public  or  private 
corporation,  partnership,  association,  or 
governmental  agency  which  is  a  party 
may  be  used  by  the  adverse  party  for 
any  purpose. 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the 
Administrative  Law  Judge  finds:  (i)  that 
the  witness  is  dead:  or  (ii)  that  the 
witness  is  unable  to  attend  or  testify 
because  of  age,  illness,  infirmity,  or 
imprisonment:  or  (iii)  that  the  party 
offering  the  deposition  has  been  unable 
to  procure  the  attendance  of  the  witness 


86254  Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations 


by  subpoena:  or  (iv)  upon  application 
and  notice,  that  such  exceptional 
circumstances  exist  as  to  make  it 
desirable  to  allow  the  deposition  to  be 
used.  . 

(4)  If  only  part  of  a  deposition  is 
introduced  in  evidence  by  a  party,  any 
party  may  introduce  any  other  parts  by 
way  of  rebuttal  and  otherwise. 

(0  Stipulations.  If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  at  any  time  or 
place,  upon  any  notice  and  in  any 
manner,  and  when  so  taken  may  be 
used  tike  other  depositions. 

§  60-30. 1 2  Prehearing  conferences. 

(a)  Upon  his/her  own  motion  or  a 
motion  of  a  party,  the  Administrative 
Law  Judge  may  direct  the  parties  or  their 
counsel  to  meet  with  him/her  for  a 
conference  to  consider: 

(1)  Simplification  of  the  issues: 

(2)  Necessity  or  desirability  of 
amendments  to  pleadings  for  purposes 
of  clarification,  simplification,  or 
limitation: 

(3)  Stipulation,  admissions  of  fact  and 
contents  and  authenticity  of  documents: 

(4)  Limitation  of  the  number  of 
witnesses: 

(5)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits:  and 

(6)  Such  other  matters  as  may  tend  to 
expedite  the  disposition  of  the 
proceedings. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The 
subsequent  course  of  the  proceeding 
shall  be  controlled  by  such  action. 

(c) (i)  A  final  prehearing  conference 
shall  be  scheduled  by  the 
Administrative  Law  Judge  a  reasonable 
time  in  advance  of  the  hearing  to 
develop  a  prehearing  order.  The 
prehearing  order  shall  contain  any 
matters  described  in  subparagraph  (a)  of 
this  section  agreed  upon  by  the  parties 
or  ordered  by  the  Administrative  Law 
Judge.  The  prehearing  order  also  shall 
contain  the  general  factual  and  legal 
contentions  of  the  parties. 

(2)  Witness  lists  and  hearing  exhibits 
shall  be  exchanged  at  least  10  days  in 
advance  of  the  hearing,  or  such  other 
later  time  as  is  set  by  the  Administrative 
Law  Judge.  Each  party  shall  provide  to 
all  other  parties  copies  of  all  exhibits 
that  it  then  plans  to  use  at  the  hearing. 

(3)  All  discovery  should  be  concluded 
at  least  30  days  prior  to  the  hearing  or 
by  such  other  later  time  as  ordered  by 
the  Administrative  Law  Judge  for  good 
cause  shown.  Administrative  Law 
Judges,  however,  shall  allow  adequate 
time  for  discovery. 


§  60-30.13  Consent  findings  and  order. 

(a)  General.  At  any  time  after  the 
issuance  of  a  complaint  and  prior  to  or 
during  the  reception  of  evidence  in  any 
proceeding,  the  parties  may  jointly  move 
to  defer  the  receipt  of  any  evidence  for  a 
reasonable  time  to  permit  negotiation  of 
an  agreement  containing  consent 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding.  The 
allowance  of  such  deferment  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  Administrative  Law 
Judge  after  consideration  of  the  nature 
of  the  proceeding,  the  requirements  of 
the  public  interest,  the  representations 
of  the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  shall 
also  provide: 

(IJ  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing: 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the 
agreement: 

(3J  That  any  further  procedural  steps 
are  waived:  and 

(4)  That  any  right  to  challenge  or 
contest  the  validity  of  the  findings  and 
order  entered  into  in  accordance  with 
the  agreement  is  waived. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their  counsel 
may; 

(1)  Submit  the  proposed  agreement  to 
the  Administrative  Law  Judge  for  his/ 
her  consideration: 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed,  the  Administrative  Law 
Judge,  within  30  days,  shall  accept  such 
agreement  by  issuing  his/her  decision 
based  upon  the  agreed  findings,  and  the 
decision  shall  constitute  the  final 
Administrative  Order. 

Hearings  and  Related  Matters 

§  60-30.14  Designation  of  Administrative 
Law  Judges. 

Hearings  shall  be  held  before  an 
Administrative  Law  Judge  of  the 
Department  of  Labor  who  shall  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of  Labor. 
After  commencement  of  the  proceeding 
but  prior  to  the  designation  of  an 
Administrative  Law  Judge,  pleadings 


and  papers  shall  be  filed  with  the  Chief 
Administrative  Law  Judge. 

§  60-30.15  Authority  and  responsibilities 
of  Administrative  Law  Judges. 

The  Administrative  Law  Judge  shall 
have  the  duty  to  conduct  a  fair  hearing, 
to  take  all  necessary  action  to  avoid 
delay,  and  to  maintain  order.  He/she 
shall  have  all  powers  necessary  to  those 
ends,  including  but  not  limited  to,  the 
power  to: 

(aj  Hold  conferences  to  settle, 
simplify,  or  fix  the  issues  in  a 
proceeding,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  proceeding  by  consent 
of  the  parties  or  upon  his/her  own 
motion: 

(b)  Require  parties  to  state  their 
position  with  respect  to  the  various 
issues  in  the  proceedings: 

(c)  Require  parties  to  produce  for 
examination  those  relevant  witnesses 
and  documents  under  their  control:  and 
require  parties  to  answer 
interrogatories,  and  requests  for 
admission,  in  full  and  produce 
documents  for  examination  and  copying: 

(d)  Administer  oaths: 

(ej  Rule  on  motions  and  other 
procedural. items  or  matters  pending 
before  him/her: 

(f)  Regulate  the  course  of  the  hearing 
and  conduct  of  participants  therein: 

(g)  Examine  and  cross-examine 
witnesses  and  introduce  into  the  record 
documentary  or  other  evidence: 

(h)  Receive,  rule  on,  exclude,  or  limit 
evidence  and  limit  lines  of  questioning 
or  testimony  which  are  irrelevant, 
immaterial,  or  unduly  repetitious: 

(i)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before 
him/her  and  extend  any  timfe  limits 
established  by  this  part  upon  a 
determination  that  no  party  will  be 
prejudiced  and  that  the  ends  of  justice 
will  be  served  thereby: 

(j)  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  which 
may  include: 

(1)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  matters  into 
evidence: 

(2)  Excluding  all  testimony  of  an 
unresponsive  or  evasive  witness,  or 
determining  that  the  answer  of  such 
witness,  if  given,  would  be  unfavorable 
to  the  party  having  control  over  him/her: 

(3)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing:  and 

(4)  Involking  a  presumption  that  the 
answers  or  actions  ordered  if  made, 
would  be  unfavorable  or  adverse  to  the 
party  ordered  to  answer  or  act. 
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(k)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice: 

(l)  Recommend  whether  the  defendant 
violated  the  Order,  section  402  or 
section  503,  as  well  as  the  nature  of  the 
relief  necessary  to  ensure  the  full 
enjoyment  of  the  rights  secured  by  the 
Order,  section  402  or  section  503; 

(m)  Issue  subpenas; 

(n)  Render  interlocutory  decisions  for 
the  Department  of  Labor  in  preliminary 
enforcement  proceedings  under  §  60- 
30.38;  and 

(o)  Take  any  action  authorized  by 
these  rules. 

§  60-30.16  Appearances. 

(a)  Representation.  The  parties  or 
other  persons  or  organizations 
participating  pursuant  to  this  part  60-30 
have  the  right  to  be  represented  by 
counsel. 

(b)  Failure  to  appear.  In  the  event  that 
a  party  appears  at  the  hearing  and  no 
party  appears  for  the  opposing  side,  the 
party  who  is  present  shall  have  an 
election  to  present  its  evidence  in  whole 
or  such  portion  thereof  sufficient  to 
make  a  prima  facie  case  before  the 
Administrative  Law  Judge.  Failure  to 
appear  at  the  hearing  shall  not  be 
deemed  to  be  a  waiver  of  the  right  to  be 
served  with  a  copy  of  the 
Administrative  Law  Judge’s 
recommended  decision  and  to  file 
exceptions  to  it. 

§  60-30. 1 7  Appearance  of  witnesses. 

(a)  A  party  wishing  to  procure  the 
appearance  at  the  hearing  of  any  person 
having  personal  or  expert  knowledge  of 
the  matters  in  issue  shall  serve  on  the 
prospective  witness  a  notice,  which  may 
be  acc'bmplished  by  an  administrative 
subpena,  setting  forth  the  time,  date,  and 
place  at  which  he/§he  is  to  appear  for 
the  purpose  of  giving  testimony.  The 
notice  shall  also  set  forth  the  categories 
of  documents  the  witness  is  to  bring 
with  him/her  to  the  hearing,  if  any.  A 
copy  of  the  notice  shall  be  filed  with  the 
Administrative  Law  Judge  and 
additional  copies  shall  be  served  upon 
the  parties. 

(b]  It  shall  be  the  obligation  of  each 
party  to  produce  for  examination  any 
person,  along  with  such  documents  as 
may  be  requested,  at  the  time  and  place, 
and  on  the  date,  set  forth  in  the  notice,  if 
that  party  has  control  over  such  person. 
Each  party  shall  be  deemed  to  have 
control  over  its  officers,  agents, 
employees,  and  members.  Due  regard 
shall  be  given  to  the  convenience  of 
witnesses  in  scheduling  their  testimony 
so  that  they  will  be  detained  no  Ibnger 
than  reasonably  necessary. 


(c)  The  party  or  prospective  witness 
may  file  an  objection  within  5  days  after 
notice  of  production  of  such,  witness  is 
served  stating  with  particularity  the 
reasons  why  the  party  cannot  produce  a 
requested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with 
respect  to  such  objection  or  failure  to 
produce  a  witness. 

§60-30.18  Evidence;  testimony. 

Formal  rules  of  evidence  shall  not  ^ 
apply,  but  rules  or  principles,  including 
the  Federal  Rules  of  Evidence,  designed 
to  assure  production  of  the  most 
probative  evidence  available  shall  be 
applied.  Testimony  shall  be  given  orally 
by  witnesses  at  the  hearing.  Except  as 
set  forth  in  §  60-30.11(e),  depositions 
may  not  be  introduced  into  evidence  in 
lieu  of  testimony  given  at  the  hearing.  A 
witness  shall  be  available  for  cross- 
examination,  and,  at  the  discretion  of 
the  Administrative  Law  Judge,  may  be 
cross-examined  without  regard  to  the 
scope  of  direct  examination  as  to  any 
matter  which  is  relevant  and  material  to 
the  proceeding.  The  Administrative  Law 
Judge  may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitious. 

§  60-30.19  Objections;  exceptions;  offer 
of  proof. 

(a)  Objections.  If  a  party  objects  to  the 
admission  or  rejection  of  any  evidence 
or  to  the  limitation  of  the  scope  of  any 
examination  or  cross-examination  or  the 
failure  to  limit  such  scope,  it  shall  state 
briefly  the  grounds  for  such  objection. 
Rulings  on  all  objections  shall  appear  in 
the  record.  Only  objections  made  on  the 
record  may  be  relied  upon  subsequently 
in  the  proceedings. 

(b)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

Rulings  by  the  Administrative  Law 
Judge  shall  not  be  appealed  prior  to  the 
transfer  of  the  case  to  the  Secretary. 
Exceptions  to  such  rulings  shall  be  filed 
in  accordance  with  41  CFR  60-30.28. 

(c)  Offer  of  proof.  An  offer  of  proof 
made  in  conection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a 
statement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  such  testimony:  and,  if 
the  excluded  evidence  consists  of 
evidence  in  written  form  or  consists  of 
references  to  documents,  a  copy  of  such 
evidence  shall  be  marked  for 
identification  and  shall  accompany  the 
record  as  the  offer  of  proof.  The  offer  of 
proof  should  clearly  and  specifically 
indicate  the  significance  of  the  excluded 
evidence,  unless  the  substance  is 
apparent  from  the  context.  Allowance  of 


an  offer  of  proof  is  within  the  discretion 
of  the  Administrative  Law  Judge. 

§  60-30.20  Ex  parte  communications. 

The  Administrative  Law  Judge  shall 
not  consult  any  person,  or  party,  on  any 
fact  in  issue  unless  upon  notice  and 
opportunity  for  all  parties  to  participate. 
No  employee  or  agent  of  the  Federal 
Government  engaged  in  the 
investigation  and  prosecution  of  this 
case  shall  participate  or  advise  in  the 
rendering  of  the  recommended  or  final 
decision  in  the  case,  except  as  witness 
or  counsel  in  the  proceeding. 

§  60-30.21  Oral  argument. 

Any  party  shall  be  entitled  upon 
request  to  a  reasonable  period  between 
the  close  of  evidence  and  termination  of 
the  hearing  for  oral  argument.  Oral 
arguments  shall  be  included  in  the 
official  transcript  of  the  hearing. 

§  60-30.22  Official  transcript. 

The  official  transcripts  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memorandums  of  law,  shall  be  filed 
with  the  Administrative  Law  Judge. 
Transcripts  of  testimony  may  be 
obtained  from  the  official  reporter  by 
the  parties  and  the  public  as  provided  in 
section  ll(a}  of  the  Federal  Advisory 
Committee  Act  (86  Stat.  770).  Upon 
notice  to  all  parties,  the  Administrative 
Law  Judge  may  authorize  such 
corrections  to  the  transcript  as  are 
necessary  to  reflect  accurately  the 
testimony. 

§  60-30.23  Summary  judgment. 

(a)  For  the  Government.  At  any  time 
after  the  expiration  of  20  days  from  the 
commencement  of  the  action,  or  after 
service  of  q  motion  for  summary 
judgment  by  the  defendant,  the 
Government  may  move  with  or  without 
supporting  affidavits  for  a  summary 
judgment  upon  all  claims  of  any  part. 

(b)  For  defendant.  The  defendant  may, 
at  any  time  after  commencement  of  the 
action,  move  with  or  without  supporting 
affidavits  for  summary  judgment  in  its 
favor  as  to  all  claims  or  any  part. 

(c)  Other  parties.  Any  other  party  to  a 
formal  proceeding  under  this  part  may 
support  or  oppose  motions  for  summary 
judgment  made  by  the  Government  or 
defendant,  in  accordance  with  this 
section,  but  may  not  move  for  summary 
judgment  in  its  own  behalf. 

(d)  Statement  of  uncontested  facts.  All 
motions  for  summary  judgment  shall  be 
accompanied  by  a  “Statement  of 
Uncontested  Facts”  in  which  the  moving 
party  sets  forth  all  alleged  uncontested 
material  facts  which  shall  provide  the 
basis  for  its  motion.  At  least  5  days  prior 
to  the  time  fixed  for  hearing  on  the 
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motion,  any  party  contending  that  any 
material  fact  regarding  the  matter 
covered  by  the  motion  is  in  dispute,  ■ 
shall  file  a  “Statement  of  Disputed 
Facts.”  Failure  to  file  a  "Statement  of 
Disputed  Facts"  shall  be  deemed  as  an 
admission  to  the  "Statement  of 
Uncontested  Facts." 

(e)  Motion  and  proceedings.  The 
motion  shall  be  served  upon  all  parties 
at  least  15  days  before  the  time  hxed  for 
the  hearing  on  the  motion.  The  adverse 
party  or  parties  may  serve  opposing 
affidavits  prior  to  the  day  of  hearing. 

The  judgment  sought  shall  be  rendered 
forthwith  if  the  complaint  and  answer, 
depositions,  and  admissions  on  file, 
together  with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  a  judgment  as  a  matter  of 
law.  Summary  judgment  rendered  for  or 
against  the  Government  or  the 
defendant  shall  constitute  the  findings 
and  recommendations  on  the  issues 
involved.  Hearings  on  motions  made 
under  this  section  shall  be  scheduled  by 
the  Administrative  Law  Judge. 

(f)  Case  not  fully  adjudicated  on 
motion.  If  on  motion  under  this  section 
judgment  is  not  rendered  upon  the  ‘ 
whole  case  or  for  all  the  relief  asked  and 
a  final  hearing  is  necessary,  the 
Administrative  Law  Judge  at  the  hearing 
of  the  motion,  by  examining  the  notice 
and  answer  and  the  evidence  before 
him/her  and  by  interrogating  counsel, 
shall,  if  practicable,  ascertain  what 
material  facts  exist  without  substantial 
controversy  and  what  material  facts  are 
actually  and  in  good  faith  controverted. 
He /she  shall  thereupon  make  an  order 
specifying  the  facts  that  appear  without 
substantial  controversy,  including  the 
extent  to  which  relief  is  not  in 
controversy,  and  directing  such  further 
proceedings  as  are  just.  At  the  hearing 
on  the  merits,  the  facts  so  specified  shall 
be  deemed  established,  and  the  final 
hearing  shall  be  conducted  accordingly. 

§  60-30.24  Participation  by  interested 
persons. 

(a)(1)  To  the  extent  that  proceedings 
hereunder  involve  employment  of 
persons  covered  by  a  collective 
bargaining  agreement,  and  compliance 
may  necessitate  a  revision  of  such 
agreement,  any  labor  organization 
which  is  a  signatory  to  the  agreement 
shall  have  the  right  to  participate  as  a 
party. 

(2)  Other  persons  or  organizations 
shall  have  the  right  to  participate  as 
parties  if  the  Final  Administrative  Order 
could  adversely  affect  them  or  the  class 
they  represent,  and  such  participation 
may  contribute  materially  to  the  proper 
disposition  of  the  proceedings. 


(3)  Any  person  or  organization 
wishing  to  participate  as  a  party  under 
this  section  shall  file  with  the 
Administrative  Law  Judge  and  serve  on 
all  parties  a  petition  within  25  days  after 
the  commencement  of  the  action  or  at 
such  other  time  as  ordered  by  the 
Administrative  Law  Judge,  so  long  as  it 
does  not  disrupt  the  proceeding.  Such 
petition  shall  concisely  state:  (i) 
Petitioner’s  interest  in  the  proceedings: 
(ii)  who  will  appear  for  petitioner;  (iii) 
the  issues  on  which  petitioner  wishes  to 
participate;  and  (iv)  whether  petitioner 
intends  to  present  witnesses. 

(4)  The  Administrative  Law  Judge 
shall  determine  whether  each  petitioner 
has  the  requisite  interest  in  the 
proceedings  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  interest,  the  Administrative 
Law  Judge  may  request  all  such 
petitioners  to  designate  a  single 
representative  to  represent  all  such 
petitioners:  Provided,  That  the 
representative  of  a  labor  organization 
qualifying  to  participate  imder 
paragraph  (a)(1)  of  the  section  must  be 
permitted  to  participate  in  the 
proceedings.  The  Administrative  Law 
Judge  shall  give  each  petitioner  written 
notice  of  the  decision  on  its  petition;  and 
if  the  petition  is  denied,  he/she  shall 
briefly  state  the  grounds  for  denial  and 
shall  then  treat  the  petition  as  a  request 
for  participation  as  amicus  curiae.  'The 
Administrative  Law  Judge  shall  give 
written  notice  to  each  party  of  each 
petition  granted. 

(b)(1)  Any  other  interested  person  or 
organization  wishing  to  participate  as 
amicus  curiae  shall  file  a  petition  before 
the  commencement  of  the  final  hearing 
with  the  Administrative  Law  Judge. 

Such  petition  shall  concisely  state:  (i) 
The  petitioner’s  interest  in  the  hearing: 
(ii)  who  will  represent  the  petitioner; 
and  (iii)  the  issues  on  which  petitioner 
intends  to  present  argument.  The 
Administrative  Law  Judge  may  grant  the 
petition  if  he/she  finds  that  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings,  and  that  such  participation 
may  contribute  materially  to  the  proper 
disposition  of  the  issues.  An  amicus 
curiae  is  not  a  party  but  may  participate 
as  provided  in  this  section. 

(2)  An  amicus  curiae  may  present  a 
brief  oral  statement  at  the  hearing  at  the 
point  in  the  proceeding  specified  by  the 
Administrative  Law  Judge.  He/she  may 
submit  a  written  statement  of  po.sition  to 
the  Administrative  Law  Judge  prior  to 
the  begirming  of  a  hearing  and  shall 
serve  a  copy  on  each  party.  He/she  may 
also  submit  a  brief  or  written  statement 


at  such  time  as  the  parties  submit  briefs 
and  exceptions,  and  he/she  shall  serve  a 
copy  on  each  party. 

Post-Hearing  Procedures 

§  60-30.25  Posthearing  briefs. 

Each  party  and  amicus  may  Hie  a 
brief.  The  time  for  filing  briefs  shall  be 
established  by  the  Administrative  Law 
Judge.  Such  briefs  shall  be  served 
simultaneously  on  all  parties  and  amici, 
and  a  certificate  of  service  shall  be 
furnished  to  the  Administrative  Law 
Judge.  Requests  for  additional  time  in 
which  to  file  a  brief  shall  be  made  in 
writing,  and  copies  shall  be  served 
simultaneously  on  4he  other  parties. 
Requests  for  extensions  shall  be 
received  not  later  than  3  days  before  the 
date  such  briefs  are  due.  No  reply  brief 
may  be  filed  except  by  special 
permission  of  the  Administrative  Law 
Judge. 

§  60-30.26  Record  for  recommended 
decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents,  and  requests 
filed  in  the  proceedings,  including  briefs, 
but  excepting  the  correspondence 
section  of  the  docket,  shall  constitute 
the  record  for  decision. 

§  60-30.27  Recommended  decision. 

Within  a  reasonable  time  after  the 
filing  of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings, 
conclusions,  and  a  decision.  These 
recommendations  shall  be  certified, 
together  with  the  record  to  the  Secretary 
of  Labor  for  a  final  Administrative 
Order.  ’The  recommended  findings, 
conclusions,  and  decision  shall  be 
served  on  all  parties  and  amici  to  the 
proceeding. 

§  60-30.28  Exceptions  to  recommended 
decisions. 

Within  30  days  after  receipt  of  the 
recommended  findings,  conclusions,  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendation. 
These  exceptions  may  be  responded  to 
by  other  parties  within  14  days  of  their 
receipt  by  said  parties.  All  exceptions 
and  responses  shall  be  filed  with  the 
Secretary.  Service  of  exceptions  and 
responses  shall  be  made  simultaneously 
on  all  parties  to  the  proceeding. 

Requests  to  the  Secretary  for  additional 
time  in  which  to  file  exceptions  and 
responses  shall  be  in  writing  and  copies 
shall  be  served  simultaneously  on  other 
parties.  Requests  for  extensions  must  be 
received  no  later  than  3  days  before  the 
exceptions  are  due. 
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§  60-30.29  Record. 

After  expiration  of  the  time  for  filing 
exceptions  and  responses,  the  Secretary 
shall  make  a  final  decision,  which  shall 
be  the  final  Administrative  Order,  on 
the  basis  of  the  record.  The  record  shall 
consist  of  the  record  for  recommended 
decision,  the  rulings  and  recommended 
decision  of  the  Administrative  Law 
Judge  and  the  exceptions  and  responses 
filed  subsequent  to  the  Administrative 
Law  Judge’s  decision. 

§  60-30.30  Final  Administrative  Order. 

After  expiration  of  the  time  for  filing 
exceptions,  and  responses  thereto,  the 
Secretary  or  the  Under  Secretary,  in  the 
absence  of  the  Secretary  or  if  the 
Secretary  disqualifies  himself  or  herself 
for  any  reason,  shall  make  a  final 
Administrative  Order  which  shall  be 
served  on  all  parties.  If  the  Secretary 
concludes  that  the  defendant  has 
violated  the  Order,  section  402  or 
section  503,  an  Administrative  Order 
shall  be  issued  which  shall  enjoin  the 
violations,  and  require  the  contractor  to 
provide  whatever  remedies  are 
appropriate,  and  which  shall  impose 
whatever  sanctions  are  appropriate,  or 
any  of  the  above.  In  any  event,  failure  to 
comply  with  the  Administrative  Order 
shall  result  in  the  immediate  termination 
and  suspension  of  the  defendant’s 
contracts  and/or  debarment  of  the 
defendant  from  further  contracts: 
Provided,  That  the  portion  of  any  order 
under  Executive  Order  11246 
terminating,  cancelling,  or  suspending 
contracts  shall  not  become  effective 
until  the  consultation  requirements  of 
section  209(a)(5)  of  the  Order,  as 
amended  by  Executive  Order  12086, 
have  been  satisfied. 

Expedited  Hearing  Procedures 

§  60-30.31  Expedited  hearings— when 
appropriate. 

Expedited  Hearings  may  be  used, 
inter  alia,  when  a  contractor  or 
subcontractor  has  violated  a 
conciliation  agreement:  has  not  adopted 
and  implemented  an  acceptable 
affirmative  action  program;  has  refused 
to  give  access  to  or  to  supply  records  or 
other  information  as  required  by  the 
equal  opportunity  elause;  or  has  refused 
to  allow  an  on-site  compliance  review  to 
be  conducted. 

§  60-30.32  Administrative  complaint  and 
answer. 

(a)  Expedited  hearings  shall  be 
commenced  by  filing  an  administrative 
complaint  in  accordance  with  41  CFR 
60-30.5.  The  complaint  shall  state  that 
the  hearing  is  subject  to  these  expedited 
hearing  procedures. 


(b)  The  answer  shall  be  filed  in 
accordance  with  41  CFR  60-30.6  (a)  and 
(b). 

(c)  Failure  to  request  a  hearing  within 
the  20  days  provided  by  41  CFR  60- 
30.6(a)  shall  constitute  a  waiver  of 
hearing,  and  ail  the  material  allegations 
of  fact  contained  in  the  complaint  shall 
be  deemed  to  be  admitted.  If  a  hearing  is 
not  requested  or  is  waived,  within  25 
days  of  the  complaint’s  filing,  the 
Administrative  Law  Judge  shall  adopt  as 
findings  of  fact  the  material  facts 
alleged  in  the  complaint,  and  shall  order 
the  appropriate  sanctions  and/or 
penalties  sought  in  the  complaint.  The 
Administrative  Law  Judge’s  findings  and 
order  shall  constitute  a  final 
Administrative  Order,  unless  the  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor,  files  exceptions  to  the  findings 
and  order  within  10  days  of  receipt 
thereof.  If  the  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  files  exceptions, 
the  matter  shall  proceed  in  accordance 
with  §  60-30.36  of  this  Part. 

(d)  If  a  request  for  a  hearing  is 
received  within  20  days  as  provided  by 
41  CFR  60-30.6(a),  the  hearing  shall  be 
convened  within  45  days  of  receipt  of 
the  request  and  shall  be  completed 
within  15  days  thereafter,  unless  more 
hearing  time  is  required. 

§  60-30.33  Discovery. 

(a)  Any  party  may  serve  requests  for 
admissions  in  accordance  with  §  60-30.9 
(b)  and  (c). 

(b)  Witness  lists  and  hearing  exhibits 
will  be  exchanged  at  least  10  days  in 
advance  of  the  hearing. 

(c)  For  good  cause  shown,  and  upon 
motion  made  in  accordance  with  §  60- 
30.8,  the  Administrative  Law  Judge  may 
allow  the  taking  of  depositions.  Other 
discovery  will  not  be  permitted. 

§  60-30.34  Conduct  of  hearing. 

(a)  At  the  hearing,  the  Government 
shall  be  given  an  opportunity  to 
demonstrate  the  basis  for  the  request  for 
sanctions  and/or  remedies,  and  the 
contractor  shall  be  given  an  opportunity 
to  show  that  the  violation  complained  of 
did  not  occur  and/or  that  good  cause  or 
good  faith  efforts  excuse  the  alleged 
violations.  Both  parties  shall  be  allowed  . 
to  present  evidence  and  argument  and 

to  cross-examine  witnesses. 

(b)  The  hearing  shall  be  informal  in 
nature,  and  the  Administrative  Law 
Judge  shall  not  be  bound  by  formal  rules 
of  evidence. 

§  60-30.35  Recommended  decision  after 
hearing. 

Within  30  days  after  the  hearing  is 
concluded,  the  Administrative  Law 
Judge  shall  recommend  findings. 


conclusions,  and  a  decision.  The 
Administrative  Law  Judge  may  permit 
the  parties  to  file  written  post-hearing 
briefs  within  this  time  period,  but  the 
Administrative  Law  Judge’s 
recommendations  shall  not  be  delayed 
pending  receipt  of  such  briefs.  These 
recommendations  shall  be  certified, 
together  with  the  record,  to  the 
Secretary  for  a  final  Administrative 
Order,  The  recommended  decision  shall 
be  served  on  all  parties  and  amici  to  the 
proceeding. 

§  60-30.36  Exceptions  to 
recommendations. 

The  provisions  of  41  CFR  60-30.28 
shall  be  applicable  to  exceptions  to  the 
Administrative  Law  Judge’s 
recommendations. 

§  60-30.37  Final  Administrative  Order. 

(a)  After  expiration  of  the  time  for 
filing  exceptions,  and  responses  thereto, 
the  Secretary  shall  issue  a  final 
Administrative  Order  which  shall  be 
served  on  all  parties.  Unless  the 
Secretary  issues  a  final  Administrative 
Order  within  45  days  after  the 
expiration  of  the  time  for  filing 
exceptions,  and  responses  thereto,  the 
Administrative  Law  Judge’s 
recommended  decision  shall  become  a 
final  Administrative  Order  which  shall 
become  effective  on  the  46th  day  after 
expiration  of  the  time  for  filing 
exceptions  and  responses  thereto. 

Except  as  to  specific  time  periods 
required  in  this  subsection,  41  CFR  60- 
30.30  shall  be  applicable  to  this 
subsection. 

§  60-30.38  Preliminary  administrative 
enforcement  proceedings. 

(a)  A  preliminary  enforcement 
proceeding  is  commenced  by  filing  an 
administrative  complaint.  (Seq  41  CFR 
60-1.29(e).)  An  administrative  complaint 
may  combine  general  allegations  and 
prayers  for  relief  and  sanctions  with  a 
prayer  for  preliminary  relief  and 
sanctions  or  it  may  be  limited  to 
preliminary  relief  and  sanctions,  in  the 
event  an  administrative  complaint  seeks 
preliminary  and  general  enforcement, 
the  allegations  relating  to  preliminary 
enforcement  shall  be  so  designated  and 
stated  separately  in  the  complaint. 

An  administrative  complaint  which  is  . 
limited  to  preliminary  relief  and 
sanctions  may  be  amended  in 
accordance  with  41  CFR  60-30.5(c)  to 
make  general  allegations  of  violations 
and  to  request  general  relief  and 
sanctions. 

(b)  The  administrative  complaint,  as  it 
relates  to  preliminary  enforcement 
proceeding  issues,  shall  contain  a  clear 
and  concise  factual  statement  sufficient 
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to  inform  the  defendant  with  reasonable 
definiteness  of  the  acts  and  practices  it 
is  alleged  to  have  committed  which 
constitute  a  violation.  That  is,  fact 
pleading  in  lieu  of  notice  pleading  which 
applies  under  §  60-30.5  of  this  part,  shall 
apply  to  preliminary  enforcement 
proceeding  issues.  The  complaint  also 
shall  contain  a  statement  of  any  relief 
being  sought  and/or  any  sanctions 
which  are  sought  to  be  imposed. 

(c)  No  answer,  as  required  by  41  CFR 
60-30.6  of  this  part,  shall  be  required 
with  respect  to  the  issues  in  the 
complaint  which  seek  preliminary 
enforcement  proceedings.  However,  the 
Administrative  Law  Judge  shall  notify 
the  parties  of  the  time  and  place  of  the 
hearing  within  10  days  after  the 
complaint  is  filed. 

(d)  The  plaintiff  shall  submit  with  the 
administrative  complaint  any  affidavits 
and  other  documentation  and  a 
supporting  memorandum.  The  defendant 
shall  have  15  days  after  service  of  the 
complaint  to  submit  any  affidavits  and 
other  documentation  and  supporting 
memorandum. 

(e)  The  Administrative  Law  Judge  is 
authorized  to  conduct  any  prehearing 
conferences  or  procedures  to  expedite 
the  hearing  process. 

(f)  Discovery  with  regard  to 
preliminary  enforcement  issues  shall  be 
granted  only  upon  leave  of  the 
Administrative  Law  Judge  for 
compelling  reasons. 

(g)  The  preliminary  administrative 
enforcement  proceeding  is  intended  to 
provide  a  speedy  hearing  and  decision 
on  limited  issues,  and  the 
Administrative  Law  Judge  shall  take  all 
measures  consistent  with  these  rules 
and  procedural  fairness  to  achieve  this 
end.  The  hearing  shall  commence  within 
20  days  of  the  date  of  the  notice  of 
hearing  specified  in  41  CFR  60-30.38(c). 

(h)  If  an  administrative  complaint  is 
limited  to  preliminary  relief  and/or 
sanctions,  the  Administrative  Law  Judge 
shall  follow  the  procedures  in  this  §  60- 
30.38.  If  the  Administrative  complaint 
combines  general  allegations  and 
prayers  for  relief  with  a  prayer  for 
preliminary  relief  and  sanctions,  the 
Administrative  Law  Judge  shall 
bifurcate  the  proceeding.  The  hearing 
regarding  the  preliminary  enforcement 
issues  shall  proceed  in  accordance  with 
the  procedures  in  this  §  60-30.38.  The 
issues  involving  the  general  allegations 
shall  proceed  in  accordance  with  the 
regulations  in  this  part  but  shall  be 
stayed  by  the  Administrative  Law  Judge 
pending  his/her  resolution  of  the 
preliminary  enforcement  proceeding. 

(i)  The  decision  of  the  Administrative 
Law  judge  regarding  the  preliminary 
enforcement  hearing  issues  shall  be 


issued  within  10  working  days  after  the 
conclusion  of  the  hearing.  The  decision 
shall  not  be  delayed  to  await  the 
preparation  of  a  transcript  of 
posthearing  submissions  by  the  parties. 
The  decision  shall  set  forth  findings  of 
fact  and  conclusions  of  law.  including 
the  imposition  of  sanctions  and/or 
relief,  where  appropriate,  against  the 
contractor. 

(j)  If  the  contractor’s  eligibility  as  a 
Government  contractor  or  subcontractor 
is  an  issue  in  the  preliminary 
enforcement  proceeding  and  if,  at  the 
conclusion  of  such  proceeding,  the 
Administrative  Law  Judge  determines 
that  the  contractor’s  practices  violate 
the  Order  or  section  402  or  503,  the 
decision  and  order  shall  state  whether 
the  contractor  is  eligible  or  ineligible  for 
the  award  of  Government  contracts  or 
subcontracts  or  under  what 
circumstances  the  contractor  will  be 
eligible  for  such  contracts  or 
subcontracts  during  the  pendency  of  the 
proceeding  involving  the  general 
allegations  of  the  administrative 
complaint  if  any  were  alleged  in 
addition  to  the  preliminary  enforcement 
issues.  In  addition,  it  shall  state  whether 
existing  contracts  and  subcontracts,  if 
any,  are  to  be  cancelled,  terminated,  or 
suspended,  and  if  so,  under  what 
conditions.  Provided,  however,  that  such 
cancellation  termination  or  suspension 
is  subject  to  the  contracting  agency 
consultation  required  by  Section 
209(a)(5)  of  the  Order.  Such  decision  and 
order,  for  purposes  of  judicial  review, 
shall  constitute  the  final  administrative 
decision  of  the  Department  of  Labor  on 
the  preliminary  enforcement  issues.  The 
decision  and  order  entered  at  the 
conclusion  of  the  preliminary 
enforcement  stage  of  a  bifurcated 
proceeding  shall  not  prejudice  either 
party  with  regard  to  the  appropriateness 
of  relief  and  sanctions  which  may  be 
obtained  against  the  contractor  at  the 
conclusion  of  the  hearing  on  the  general 
allegations  in  the  administrative 
complaint. 

PART  60-50— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION  OR  NATIONAL  ORIGIN 

Sec. 

60-50.1  Purpose  and  scope. 

60-50.2  Equal  employment  policy. 

60-50.3  Accommodations  to  religious 
observance  and  practice. 

60-50.4  Enforcement. 

60-.50.5  Nondiscrimination. 

§  60-50.1  Purpose  and  scope. 

(a)  The  purpose  of  the  provisions  in 
this  part  is  to  set  forth  the 
interpretations  and  guidelines  of  the 
Office  of  Federal  Contract  Compliance 


Programs  regarding  the  implementation 
of  Executive  Order  11246,  as  amended, 
for  promoting  and  ensuring  equal 
employment  opportunities  for  all 
persons  employed  or  seeking 
employment  with  Government 
contractors  or  with  contractors 
performing  under  federally  assisted 
construction  contracts,  without  regard  to 
religious  or  national  origin. 

(b)  Members  of  various  religious  and 
ethnic  groups  continue  to  be  excluded 
from  executive,  middle-management, 
and  other  job  levels  because  of 
discrimination  based  upon  their  religion 
and/or  national  origin.  These  guidelines 
are  intended  to  remedy  such  unfair 
treatment. 

(c)  These  guidelines  also  are  intended 
to  clarify  the  obligations  of  contractors 
with  respect  to  accommodating  to  the 
religious  observances  and  practicec  of 
employees  and  prospective  employees. 

(d)  The  employment  problems  of 
blacks,  Hispanics,  Asians  or  Pacific 
Islanders,  American  Indians  or  Alaskan 
natives  are  treated  under  Part  60-2  of 
this  chapter  and  under  other  regulations 
and  procedures  implementing  the 
requirements  of  Executive  Order  11246, 
as  amended.  Accordingly,  the  remedial 
provisions  of  §  60-50.2{b)  shall  not  be 
applicable  to  the  employment  problems 
of  these  groups. 

(e)  Nothing  contained  in  this  Part  60- 
50  is  intended  to  supersede  or  otherwise 
limit  the  exemption  set  forth  in  §  60- 
1.5(a)(5)  of  this  chapter  for  contractors 
with  certain  educational  institutions. 

§  60-50.2  Equal  employment  policy. 

(a)  General  requirements.  Under  the 
equal  opportunity  clause  contained  in 
section  202  of  Executive  Order  11246.  as 
amended,  contractors  are  prohibited 
from  discriminating  against  employees 
or  applicants  for  employment  l)ecause  of 
religion  or  national  origin,  and  must  take 
affirmative  action  to  ensure  that 
applicants  are  employed,  and  that 
employees  are  treated  during 
employment,  without  regard  to  their 
religion  or  national  origin.  Such  action 
includes,  but  is  not  limited  to  the 
following:  Employment,  upgrading, 
demotion,  or  transfer:  recruitment  or 
recruitment  advertising;  layoff  or 
termination:  rates  of  pay  or  other  forms 
of  compensation;  and  selection  for 
training,  including  apprenticeship. 

(b)  Outreach  and  positive  recruitment. 
Contractors  shall  revieiv  their 
employment  practices  to  determine 
whether  members  of  the  various 
religious  and/or  ethnic  groups  are' 
receiving  fair  consideration  for  job 
opportunities.  Special  attention  shall  be 
directed  toward  executive  and  middle- 
management  levels,  where  employment 
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problems  relating  to  religion  and 
national  origin  are  most  likely  to  occur. 
Based  upon  the  findings  of  such  reviews, 
contractors  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities,  such  as  those  listed  below,  in 
order  to  remedy  existing  deficiencies.  It 
is  not  contemplated  that  contractors 
necessarily  will  undertake  all  the  listed 
activities.  The  scope  of  the  contractor’s 
efforts  shall  depend  upon  all  the 
circumstances,  including  the  nature  and 
extent  of  the  contractor’s  deficiences 
and  the  contractor’s  size  and  resources. 

(1)  Internal  communication  of  the 
contractor’s  obligation  to  provide  equal 
employment  opportunity  without  regard 
to  religion  or  national  origin  in  such  a 
manner  as  to  foster  understanding, 
acceptance,  and  support  among  the 
contractor’s  executive,  management, 
supervisory,  and  all  other  employees 
and  to  encourage  such  persons  to  take 
the  necessary  action  to  aid  the 
contractor  in  meeting  this  obligation. 

(2)  Development  of  reasonable 
internal  procedures  to  ensure  that  the 
contractor’s  obligation  to  provide  equal 
employment  opportunity  without  regard 
to  religion  or  national  origin  is  being 
fully  implemented. 

(3)  Periodically  informing  all 
employees  of  the  contractor’s 
commitment  to  equal  employment 
opportunity  for  all  persons,  without 
regard  to  religion  or  national  origin. 

(4)  Enlisting  the  assistance  and 
support  of  all  recruitment  sources 
(including  employment  agencies,  college 
placement  directors,  and  business 
associates]  for  the  contractor’s 
commitment  to  provide  equal 
employment  opportunity  without  regard 
to  religion  or  national  origin. 

(5)  Reviewing  employment  records  to 
determine  the  availability  of  promotable 
and  transferable  members  of  various 
religious  and  ethnic  groups. 

(6)  Establishment  of  meaningful 
^  contacts  with  religious  and  ethnic 

organizations  and  leaders  for  such 
purposes  as  advice,  education,  technical 
assistance,  and  referral  of  potential 
employees. 

(7)  Engaging  in  significant  recruitment 
activities  at  educational  institutions 
with  substantial  enrollents  of  students 
from  various  religious  and  ethnic  groups. 

(8)  Use  of  religious  and  ethnic  media 
for  institutional  and  employment 
advertising. 

§  60-50.3  Accommodations  to  reiigious 
observance  and  practice. 

A  contractor  must  accommodate  to 
the  religious  observances  and  practices 
of  an  employee  or  prospective  employee 
unless  the  contractor  demonstrates  that 
it  is  unable  to  reasonably  accommodate 


to  an  employee’s  or  prospective 
employee’s  religious  observance  or 
practice  without  undue  hardship  on  the 
conduct  of  the  contractor’s  business.  As 
part  of  this  obligation,  a  contractor  must 
make  reasonable  accommodations  to 
the  religious  observances  and  practices 
of  an  employee  or  prospective  employee 
who  regularly  observes  Friday  evening 
and  Saturday,  or  some  other  day  of  the 
week,  as  the  Sabbath  and/or  who 
observes  certain  religious  holidays 
during  the  year  and  who  is 
conscientiously  opposed  to  performing 
work  or  engaging  in  similar  activity  on 
such  days,  when  such  accommodations 
can  be  made  without  undue  hardship  on 
the  conduct  of  the  contractor’s  business. 
In  determing  the  extent  of  the 
contractor’s  obligations  under  this 
section,  at  least  the  following  factors 
shall  be  considered;  (a)  Business 
necessity,  (b)  financial  costs  and 
expenses,  and  (c)  resulting  personnel 
problems. 

60-50.4  Enforcement. 

The  provisions  of  this  part  are  subject 
to  the  general  enforcement,  compliance 
review,  and  complaint  procedures  set 
forth  in  Part  60-1  of  this  chapter. 

§  60-50.5  Nondiscrimination. 

The  provisions  of  this  part  are  not 
intended  and  shall  not  be  used  to 
discriminate  against  any  qualified 
employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex,  or 
national  origin. 

PART  60-60— CONTRACTOR  EVALUATION 
PROCEDURES  FOR  CONTRACTORS  FOR 
SUPPLIES  AND  SERVICES  [REMOVED] 

PART  60-250— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

Subpart  A— Preliminary  Matters,  Affirmative 
Action  Clause,  Compliance 

Sec. 

60-250.1  Purpose  and  application. 

60-250.2  Coverage  and  waivers. 

60-250.3  Affirmative  action  clause. 

60-250.4  Applicability  of  the'  affirmative 
action  program  requirement. 

60-250.5  Affirmative  action  policy,  practices 
and  procedures. 

60-250.6  Determination  of  disability. 

Subpart  B— General  Enforcement  and 
Complaint  Procedures 

60-250.20  Subcontracts. 

60-250.21  Duties  of  agencies. 

60-250.22  Evaluations  by  the  OFCCP 
Assistant  Regional  Administrators. 
60-250.23  Complaint  procedures. 


Subpart  C— Ancillary  Matters 

Sec. 

60-250.30  Responsibilities  of  the  Deputy 
Assistant  Secretary  for  Veterans’ 
Employment 

60-250.31  Recordkeeping. 

Appendix  A 
Appendix  B 

Authority:  Sec.  503(a),  Pub.  L.  92-540,  86 
Stat.  1097  (38  U.S.C.  2012],  as  amended  by 
Sec.  402,  Pub.  L.  93-508,  88  Stat.  1593  (38 
U.S.C.  2012). 

Subpart  A— Preliminary  Matters, 
Affirmative  Action  Clause,  Compliance 

§  60-250.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  compliance  with 
section  402  of  the  Vietnam  Era  Veterans  . 
Readjustment  Assistance  Act  of  1974, 
which  requires  Government  contractors 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era.  The  regulations  in  this  part 
apply  to  all  Government  contracts, 
including  Federal  deposit  or  share 
insurance,  for  the  furnishing  of  supplies 
or  services  or  for  the  use  of  personal 
property  (including  construction)  for 
$10,000  or  more. 

§  60-250.2  Coverage  and  waivers. 

(a)  General.  (1)  Transactions  for  less 
than  $10,000.  Contracts  and 
subcontracts  for  less  than  $10,000  are 
not  covered  by  the  Act.  No  agency  or 
contractor  shall  procure  supplies  or 
services  in  less  than  usual  quantities  to 
avoid  the  applicability  of  the  affirmative 
action  clause. 

(2)  Contracts  for  indefinite  quantities. 
With  respect  to  indefinite  delivery-type 
contracts  (including,  but  not  limited  to, 
open  end  contracts,  requirement-type 
contracts.  Federal  Supply  Schedule 
contracts,  “call-type”  contracts,  and 
purchase  hotice  agreements),  the 
affirmative  action  clause  shall  be 
included  unless  the  contracting  agency 
has  reason  to  believe  that  the  amount  to 
be  ordered  in  any  year  under  such 
contract  will  be  less  than  $10,000.  The 
applicability  of  the  affirmative  action 
clause  shall  be  determined  at  the  time  of 
award  for  the  first  year,  and  annually 
thereafter  for  succeeding  years;  if  any. 
Notwithstanding  the  above,  the 
affirmative  action  clause  shall  be 
applied  to  such  contract  whenever  the 
amount  of  a  single  order  is  $10,000  or 
more.  Once  the  affirmative  action  clause 
is  determined  to  be  applicable,  the 
contract  shall  continue  to  be  subject  to 
such  clause  for  its  duration,  regardless 
of  the  amounts  ordered,  or  reasonably 
expected  to  be  ordered  in  any  year. 

(3)  Work  outside  of  the  United  Slates. 
The  requirements  of  the  affirijiative 
action  clause  are  waived  with  respect  to 
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contracts  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 

(4)  Contracts  with  State  or  local 
governments.  The  requirements  of  the 
affirmative  action  clause  in  any  contract 
with  a  State  or  local  government  (or  any 
agency,  instrumentality  or  subdivision 
thereof)  shall  not  be  applicable  to  any 
agency,  instrumentality  or  subdivision 
of  such  government  which  does  not 
participate  in  work  on  or  under  the 
contract. 

(5)  Facilities  not  connected  with 
contracts.  The  Director  may  waive  the 
requirements  of  the  afHrmative  action 
clause  with  respect  to  any  of  a 
contractor’s  facilities  which  he  or  she 
finds  to  be  in  all  respects  separate  and 
distinct  from  activities  of  the  contractor 
related  to  the  performance  of  the 
contract,  provided  that  he  or  she  also 
finds  that  such  a  waiver  will  not 
interfere  with  or  impede  the  effectuation 
of  the  Act.  Such  waivers  shall  be 
considered  only  upon  the  request  of  the 
contractor. 

(b)  Waivers.  (1)  Specific  contracts 
and  classes  of  contracts.  The  head  of  an 
agency,  with  the  concurrence  of  the 
Director,  may  waive  the  application  to 
any  contract  of  any  part  of  or  all  the 
affirmative  action  clause  when  he  or  she 
deems  that  special  circumstances  in  the 
national  interest  so  require.  The  agency 
head,  with  the  concurrence  of  the 
Director,  may  also  grant  such  waivers  to 
groups  or  categories  of  contracts  of  the 
same  type  where  it  is  (i)  in  the  national 
interest,  (ii)  found  impracticable  to  act 
upon  each  request  individually,  and  (iii) 
where  such  waiver  will  substantially 
contribute  to  convenience  in 
administration  of  the  Act. 

(2)  National  security.  Any 
requirement  set  forth  in  the  regulations 
in  this  Part  60-250  shall  not  apply  to  any 
contract  whenever  the  head  of  the 
contracting  agency  determines  that  such 
contract  is  essential  to  the  national 
security  and  that  its  award  without 
complying  with  such  requirements  is 
necessary  to  the  national  security.  Upon 
making  such  a  determination,  the  head 
of  the  agency  will  notify  the  Director  in 
writing  within  30  days. 

(c)  Withdrawal  of  waiver.  When  a 
waiver  has  been  granted  for  any  class  of 
contracts  under  this  section  other  than 
contracts  granted  waivers  under 
paragraph  (b)(2)  of  this  section,  the 
Director  may  withdraw  the  waiver  for  a 
specific  contract  or  group  of  contracts  to 
be  awarded,  when  in  his  or  her 
judgment  such  action  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the, Act.  The  withdrawal  shall  not  apply 
to  contracts  awarded  prior  to  the 


withdrawal,  except  that  in  procurement 
entered  into  by  formal  advertising,  or 
the  various  forms  of  restricted  formal 
advertising,  such  withdrawal  shall  not 
apply  unless  the  withdrawal  is  made 
more  than  10  calendar  days  before  the 
date  set  for  the  opening  of  the  bids. 

§  60-250.3  Affirmative  action  clause. 

Each  agency  and  each  contractor  shall 
include  the  following  affirmative  action 
clause  in  each  of  its  covered 
Government  contracts  (and 
modifications,  renewals,  or  extensions 
thereof  if  not  included  in  the  original 
contract): 

Affirmative  Action  for  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era 

(a)  The  conctractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  he  or  she  is  a  disabled 
veteran  or  veteran  of  the  Vietnam  era  in 
regard  to  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era  without  discrimination  based 
upon  their  disability  or  veterans  status  in  all 
employment  practices  such  as  the  following.' 
Employment  upgrading,  demotion  or  transfer, 
recruitment,  advertising,  layoff  or 
termination,  rates  of  pay  or  other  forms  of 
compensation,  and  selection  for  training, 
including  apprenticeship. 

(b)  The  contractor  agrees  that  all  suitable 
employment  openings  of  the  contractor  which 
exist  at  the  time  of  the  execution  of  this 
contract  and  those  which  occur  during  the 
performance  of  this  contract,  including  those 
not  generated  by  this  contract  and  including 
those  occurring  at  an  establishment  of  the 
contractor  other  than  the  one  wherein  the 
contract  is  being  performed  but  excluding 
those  of  independently  operated  corporate 
affiliates,  shall  be  listed  at  an  appropriate 
local  office  of  the  State  employment  service 
system  wherein  the  opening  occurs.  The 
contractor  further  agrees  to  provide  such 
reports  to  such  local  ofoce  regarding 
employment  openings  and  hires  as  may  be 
required. 

State  and  local  government  agencies 
holding  Federal  contracts  of  $10,000  or  more 
shall  also  list  all  the  suitable  openings  with 
the  appropriate  office  of  the  State 
employment  service,  but  are  not  required  to 
provide  those  reports  set  forth  in  paragraphs 
(d)  and  (e). 

(c)  Listing  of  employment  openings  with  the 
employment  service  system  pursuant  to  this 
clause  shall  be  made  at  least  concurrently 
with  the  use  of  any  other  recruitment  source 
or  effort  and  shall  involve  the  normal 
obligations  which  attach  to  the  placing  of  a 
bona  fide  job  order,  including  the  acceptance 
of  referrals  of  veterans  and  nonveterans.  This 
listing  of  employment  openings  does  not 
require  the  hiring  of  any  particular  job 
applicant  or  from  any  particular  group  of  job 
applicants,  and  nothing  herein  is  intended  to 
relieve  the  contractor  from  any  requirements 


in  Executive  Orders  or  regulations  regarding 
nondiscrimination  in  employment. 

(d)  The  reports  required  by  paragraph  (b) 
of  this  clause  shall  include,  but  not  be  limited 
to,  periodic  reports  which  shall  be  filed  at 
least  quarterly  with  the  appropriate  local 
office  or,  where  the  contractor  has  more  than 
one  hiring  location  in  a  State,  with  the  central 
office  of  that  State,  employment  service.  Such 
reports  shall  indicate  for  each  hiring  location 
(1)  the  number  of  individuals  hired  during  the 
reporting  period,  (2)  the  number  of 
nondisabled  veterans  of  the  Vietnam  era 
hired.  (3)  the  number  of  disabled  veterans  of 
the  Vietnam  era  hired,  and  (4)  the  total 
number  of  disabled  veterans  hired.  The 
reports  should  include  covered  veterans  hired 
for  on-the-job  training  under  38  U.S.C.  1787. 
The  contractor  shdll  submit  a  report  within  30 
days  after  the  end  of  each  reporting  period 
wherein  any  performance  is  made  on  this 
contract  identifying  data  for  each  hiring 
location.  The  contractor  shall  maintain  at 
each  hiring  location  copies  of  the  reports 
submitted  until  the  expiration  of  one  year 
after  final  payment  under  the  contract,  during 
which  time  theSh  reports  and  related 
documentation  shall  be  made  available,  upon 
request,  for  examination  by  any  authorized 
representatives  of  the  contracting  officer  or  of 
the  Secretary  of  Labor.  Documentation  would 
include  personnel  records  respecting  job 
openings,  recruitment  and  placement. 

(e)  Whenever  the  contractor  becomes 
contractually  bound  to  the  listing  provisions 
of  this  clause,  it  shall  advise  the  employment 
service  system  in  each  State  where  it  has 
establishments  of  the  name  and  location  of 
each  hiring  location  in  the  State.  As  long  as 
the  contractor  is  contractually  bound  to  these 
provisions  and  has  so  advised  the  State 
system,  there  is  no  need  to  advise  the  State 
system  of  subsequent  contracts.  The 
contractor  may  advise  the  State  system  when 
it  is  no  longer  bound  by  this  contract  clause. 

(f)  This  clause  does  not  apply  to  the  listing 
of  employment  openings  which  occur  and  are 
filled  outside  of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  Guam,  and  the  Virgin 
Islands. 

(g)  The  provisions  of  paragraphs  (b),  (c), 

(d),  and  (e)  of  this  clause  do  not  apply  to 
openings  which  the  contractor  proposes  to  fill 
from  within  its  own  organization  or  to  fill 
pursuant  to  a  customary  and  traditional 
employer-union  hiring  arrangement.  This 
exclusion  does  not  apply  to  a  particular 
opening  once  the  contractor  decides  to 
consider  applicants  outside  of  its  own 
organization  or  employer-union  arrangement 
for  that  opening. 

(h)  As  used  in  this  clause:  (1)  “All  suitable 
employment  openings"  includes,  but  is  not 
limited  to,  openings  which  occur  in  the 
following  job  categories:  Production  and  non¬ 
production;  plant  and  office;  laborers  and 
mechanics;  supervisory  and  nonsupervisory; 
technical;  and  executive,  administrative,  and 
professional  openings  as  are  compensated  on 
a  salary  basis  of  less  than  $23,000  per  year. 
This  term  includes  full-time  employment, 
temporary  employment  of  more  than  3  days’ 
duration,  and  part-time  employment.  It  does 
not  include  openings  which  the  contractor 
proposes  to  fill  from  w'ithin  its  own 
organization  or  to  fill  pursuant  to  a 
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customary  and  traditional  employer-union 
hiring  arrangement  nor  openings  in  an 
educational  institution  which  are  restricted  to 
students  of  that  institution.  Under  the  most 
compelling  circumstances  an  employment 
opening  may  not  be  suitable  for  listing, 
including  such  situations  where  the  needs  of 
the  Government  cannot  reasonably  be 
otherwise  supplied,  where  listing  would  be 
contrary  to  national  security,  or  where  the 
requirement  of  listing  would  otherwise  not  be 
for  the  best  interest  of  the  Government. 

(2)  "Appropriate  office  of  the  State 
employment  service  system”  means  the  local 
office  of  the  Federal-State  national  system  of 
public  employment  offices  with  assigned 
responsibility  for  serving  the  area  where  the 
employment  opening  is  to  be  filled,  including 
the  District  of  Columbia,  Guam,  Puerto  Rico, 
and  the  Virgin  Islands. 

(3)  "Openings  which  the  contractor 
proposes  to  fill  from  within  its  own 
organization”  means  employment  openings 
for  which  no  consideration  will  be  given  to 
persons  outside  of  the  contractor’s 
organization  (including  any  affiliates, 
subsidiaries,  and  the  parent  companies]  and 
includes  any  openings  which  the  contractor 
proposes  to  fill  from  regularly  established 
"recall"  lists. 

(4)  "Openings  which  (he  contractor 
proposes  to  fill  pursuant  to  a  customary  and 
traditional  employer-union  hiring 
arrangement”  means  employment  openings 
which  the  contractor  proposes  to  fill  from 
union  halls,  which  is  part  of  the  customary 
and  tradional  hiring  relationship  which  exists 
between  the  contractor  and  representatives 
of  its  employees. 

(i)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(j)  In  the  event  of  the  contractor’s 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(k)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  prescribed  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notice  shall  state  the 
contractor’s  obligation  under  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  for  employment, 
and  the  rights  of  applicants  and  employees. 

(l)  The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  contractor  is  bound  by  the  terms  of 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act,  and  is  committed  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(m)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  of  $10,000  or  more  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  issued  pursuant  to  the  Act,  so 
that  such  provisions  will  be  binding  upon 
each  subcontractor  or  vendor.  ’The  contractor 

■.jy.jif 


will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the  Director 
of  the  Ofhce  of  Federal  Contract  Compliance 
Programs  may  direct  to  enforce  such 
provisions  including  action  for 
noncompliance. 

§  60-250.4  Applicability  of  the  affirmative 
action  program  requirement. 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  contracts 
(at  least  one  of  which  is  at  least  $10,000) 
which  total  $50,000  or  more  in  any  12- 
month  period  shall  prepare  and 
maintain  an  affirmative  action  program 
at  each  establishment  which  shall  set 
forth  the  contractor’s  policies,  practices 
and  procedures  in  accordance  with 

§  60-250.5  of  this  part.  This  program 
may  be  integrated  into  or  kept  separate 
from  other  affirmative  action  programs 
of  the  contractor  which  OFCCP  requires 
it  to  maintain  pursuant  to  this  chapter. 

(b)  The  affirmative  action  program 
shall  be  reviewed  and  updated  annually. 
If  there  are  any  significant  changes  in 
procedures,  rights  or  benefits  as  a  result 
of  the  annual  updating,  those  changes 
shall  be  communicated  to  employees 
and  applicants  for  employment. 

(c)  "rhe  contractor  shall  submit  the 
affirmative  action  program  within  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  contractor  shall  also 
submit  the  affirmative  action  program 
upon  OFCCP’s  request  when  a 
complaint  is  being  investigated  or  a 
preaward  compliance  review  is  being 
conducted. 

(d)  The  full  affirmative  action  program 
shall  be  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

(e)  The  contractor  shall  invite  all 
disabled  veterans  and  veterans  of  the 
Vietnam  era  who  wish  to  benefit  under 
the  affirmative  action  program  to 
identify  themselves  to  the  contractor. 

The  invitation  shall  state  that  the 
information  is  voluntarily  provided,  that 
it  will  be  kept  confidential,  that  refusal 
to  provide  it  will  not  subject  the 
applicant  or  employee  to  any  adverse 
treatment  and  that  it  will  be  used  only  in 
accordance  with  the  Act,  and 
regulations  in  this  part.  If  an  applicant 
or  employee  so  identifies  himself  or 
herself,  the  contractor  should  also  seek 
the  advice  of  the  applicant  or  employee 
regarding  proper  placement  and 
appropriate  accommodation  (an 
acceptable  form  for  such  an  invitation  is 
set  forth  in  appendix  A  attached). 
Nothing  in  this  section  shall  preclude  an 
employee  from  informing  a  contractor  at 
a  future  time  of  his  or  her  desire  to 


benefit  from  this  program.  Nothing  in 
this  section  shall  relieve  a  contractor 
from  liability  for  discrimination  under 

§  60-250.5  Affirmative  action  policy, 
practices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  of  1974,  contractors  are 
required  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  at  all  levels  of 
employment,  including  the  executive 
level.  Such  action  shall  apply  to  all 
employment  practices,  including,  but  not 
limited  to,  the  following:  hiring, 
upgrading,  demotion  or  transfer, 
recruitment,  or  recruitment  advertising, 
layoff  or  termination,  rates  of  pay  or 
other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship  and  on-the-job  training 
programs  under  38  U.S.C.  1787. 

(b)  Proper  consideration  of 
qualifications.  Contractors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  disabled  veteran  applicants  and 
Vietnam  era  veteran  applicants  for  job 
vacancies  filled  either  by  hiring  or 
promotion,  and  for  all  training 
opportunities  offered  or  available.  In 
determining  the  qualifications  of  a 
covered  veteran,  the  contractor  shall 
consider  only  that  portion  of  the  military 
record,  including  discharge  papers, 
relevant  to  the  specific  job  qualifications 
for  which  the  veteran  is  being 
considered.  To  the  extent  that  it  is 
necessary  to  modify  their  personnel 
procedimes,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procedures  must  be  designed  so  as  to 
facilitate  a  review  of  the  implementation 
of  this  requirement  by  the  contractor  or 
the  Government.  (The  appendix 
attached  is  an  example  of  an 
appropriate  set  of  procedures.  The 
procedures  in  appendix  B  are  not 
required  and  contractors  may  develop 
other  procedures  which  are  appropriate 
to  their  circumstances.) 

(c)  Physical  and  mental 
qualifications.  (1)  The  contractor  shall 
provide  in  its  affirmative  action 
program,  and  shall  adhere  to,  a  schedule 
for  the  review  of  all  physical  or  mental 
job  qualification  requirements  to  ensure 
that,  to  the  extent  qualification 
requirements  tend  to  screen  out 
qualified  disabled  veterans,  they  are  job 
related  and  are  consistent  with  business 
necessity  and  the  safe  performance  of 
the  job. 


86262  Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations 


(2)  Whenever  a  contractor  applies 
physical  or  mental  job  qualification 
requirements  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion,  or 
training,  to  the  extent  that  qualification 
requirements  tend  to  screen  out 
qualihed  disabled  veterans,  the 
requirements  shall  be  related  to  the 
specific  job  or  jobs  for  which  the 
individual  is  being  considered  and  shall 
be  consistent  with  business  necessity 
and  the  safe  performance  of  the  job.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Nothing  is  this  section  shall 
prohibit  a  contractor  fi'om  conducting  a 
comprehensive  medical  examination 
prior  to  employment  provided  that  the 
results  of  such  an  examination  shall  be 
used  only  in  accordance  with  the 
requirements  of  this  section.  Whenever 
a  contractor  inquires  into  an  applicant’s 
or  employee’s  physical  or  mental 
condition  or  conducts  a  medical 
examination  prior  to  employment  or 
change  in  employment  status 
information  obtained  in  response  to 
such  inquiries  or  examination  shall  be 
kept  confidential  except  that; 

(ij  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  &e 
work  or  duties  of  disabled  veterans  and 
regarding  accommodations;  and 

(ii)  first  aid  and  safety  personnel  may 
be  informed,  where  and  to  the  extent 
appropriate,  if  the  condition  might 
require  emergency  treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
informed. 

(d)  Accommodation  to  physical  and 

mental  limitations  of  employees.  A 
contractor  must  make  a  reasonable 
accommodation  to  the  physical  and 
mental  limitations  of  a  disabled  veteran 
unless  the  contractor  can  demonstrate 
that  such  an  accommodation  would 
impose  an  imdue  hardship  on  the 
conduct  of  the  contractor’s  business.  In 
determining  the  extent  of  a  contractor’s 
accommodation  obligations,  the  i 

following  factors  among  others  may  be  i 
considered:  (1)  Business  necessity  and 

(2)  financial  costs  and  expenses. 

(e)  Compensation.  In  offering  , 

employment  or  promotions  to  disabled 
veterans,  and  veterans  of  the  Vietnam 
era,  the  contractor  may  not  reduce  the 
amount  of  compensation  offered  | 

because  of  any  disability  income, 
pension  or  other  benefit  the  applicant  or 
employee  receives  from  another  source.  | 

(f)  Outreach,  positive  recruitment,  and  , 

external  dissemination  of  policy. 
Contractors  shall  review  their 
employment  practices  to  determine  i 
whether  their  personnel  programs  i 

provide  the  requ^^affirmative  action  | 


for  employment  and  advancement  of 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era.  Based  upon  the 
findings  of  such  reviews,  contractors 
shall  undertake  appropriate  outreach 
and  positive  recruitment  activities,  such 
as  those  listed  below.  It  is  not 
contemplated  that  contractors  will 
necessarily  undertake  all  the  listed 
activities  or  that  their  activities  will  be 
limited  to  those  listed.  The  scope  of  a 
contractor’s  efforts  shall  depend  upon 
all  the  circumstances,  including  the 
contractor’s  size  and  resources  and  the 
extent  to  which  existing  employment 
practices  are  adequate. 

(1)  The  contractor  should  develop 
internal  communication  of  its  obligation 
to  engage  in  affirmative  action  efforts  to 
employ  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  in  such  a 
manner  as  to  foster  understanding, 
acceptance  and  support  among  the 
contractor’s  executive,  managment, 
supervisory  and  all  other  employees  and 
to  encourage  such  persons  to  take  the 
necessary  action  to  aid  the  contractor  in 
meeting  this  obligation. 

(2)  The  contractor  should  develop 
reasonable  internal  procedures  to 
ensure  that  its  obligation  to  engage  in 
affirmative  action  to  employ  and 
promote  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  is  being 
fully  implemented. 

(3)  The  contractor  should  periodically 
inform  all  employees  and  prospective 
employees  of  its  commitment  to  engage 
in  affirmative  action  to  increase 
employment  opportunities  for  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era. 

(4)  The  contractor  should  enlist  the 
assistance  and  support  of  all  recruiting 
sources  including  as  follows: 

(i)  The  local  Veterans  Employment 
Representative  or  his  or  her  designee  in 
the  State  Employment  Service  Office 
nearest  each  establishment  where  hiring 
takes  place  to  recruit  job  ready  veterans 
and  to  develop  on-the-job  training 
opportunities  for  covered  veterans 
wherever  feasible; 

(ii)  The  Veterans  Administration 
Regional  Office  nearest  each 
establishment  to  develop  on-the-job 
training  opportunities  for  covered 
veterans,  and  to  recruit  job  ready 
veterans; 

(iii)  The  office  of  the  National 
Alliance  of  Businessmen  nearest  each 
establishment  where  hiring  takes  place 
in  order  to  cooperate  in  the  Jobs  for 
Veterans’  Program; 

(iv)  The  veterans’  counselors  and 
coordinators  (“Vet-Reps”  and  “VCIPS”) 
on  college  campuses  for  the  recruitment 
of  covered  veterans; 

(v)  The  service  officers  of  the  national 
veterans  groups  active  in  the  area  of 


each  establishment  where  hiring  takes 
place  for  the  recruitment  of  covered 
veterans;  and 

(vi)  Local  veterans’  groups  and 
veterans’  service  centers  in  the  area  of 
each  establishment  where  employment 
services  are  performed  near  major  cities, 
for  the  recruitment  of  covered  veterans. 

(5)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
veterans’  service  organizations  which 
service  disabled  veterans  or  veterans  of 
the  Vietnam  era,  for  such  purposes  as 
advice,  technical  assistance  and  referral 
of  potential  employees.  Technical 
assistance  from  the  resources  listed  in 
this  paragraph  may  consist  of  advice  on 
proper  placement,  recruitment,  training 
and  accommodations  contractors  may 
undertake,  but  no  such  resource 
providing  technical  assistance  shall 
have  the  authority  to  approve  or 
disapprove  the  acceptability  of 
affirmative  action  programs. 

(6)  The  contractor  should  review 
employment  records  to  determine  the 
availability  of  promotable  and 
transferrable  qualified  known  disabled 
veterans  and  veterans  of  the  Vietnam 
era  presently  employed,  and  to 
determine  whether  their  present  and 
potential  skills  are  being  fully  utilized  or 
developed. 

(7)  The  contractor  should  send  written 
notification  of  company  policy  to  all 
subcontractors,  vendors  and  suppliers, 
requesting  appropriate  action  on  their 
part. 

(8)  The  contractor  should  consider  all 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  not  currently  in  the 
workforce  having  requisite  skills  who 
can  be  recruited  through  affirmative 
action  measures. 

(g)  Internal  dissemination  of  policy.  A 
strong  outreach  program  will  be 
ineffective  without  adequate  internal 
support  from  supervisory  and 
management  personnel  and  other 
employees.  In  order  to  assure  greater 
employee  cooperation  and  participation 
in  the  contractor’s  efforts,  the  contractor 
should  adopt,  implement  and 
disseminate  this  policy  internally  as 
follows: 

(1)  Include  it  in  the  contractor’s  policy 
manual. 

(2)  Publicize  it  in  the  company 
newspaper,  magazine,  annual  report  and 
other  media. 

(3)  Conduct  special  meetings  with 
executive,  management,  and  supervisory 
personnel  to  explain  the  intent  of  the 
policy  and  individual  responsibility  for 
effective  implementation,  making  clear 
the  chief  executive  officer’s  attitude. 

(4)  Schedule  special  meetings  with  all 
employees  to  discuss  policy  and  explain, 
individual  employee  responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  programs. 
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(6)  Meet  with  union  officials  to  inform 
them  of  the  contractor’s  policy,  and 
request  their  cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  ensure  they 
are  nondiscriminatory. 

(8)  Include  articles  on 
accomplishments  of  disabled  veterans 
and  veterans  of  the  the  Vietnam  era  in 
company  publications. 

(9)  Post  the  policy  on  company 
bulletin  boards,  including  a  statement 
that  employees  and  applicants  are 
protected  from  coercion,  intimidation, 
interference  or  discrimination  for  filing  a 
complaint  or  assisting  in  an 
investigation  under  the  Act. 

(h)  Responsibility  for  implementation. 
An  executive  of  the  contractor  should  be 
designated  as  director  or  manager  of 
company  affirmative  action  activities 
under  these  regulations.  His  or  her 
identity  should  appear  on  all  internal 
and  external  communications  regarding 
the  company’s  affirmative  action 
programs.  TTiis  executive  should  be 
given  necessary  top  management 
support  and  staff  to  manage  the 
implementation  of  this  program, 
including  the  following  activities; 

(1)  Develop  policy  statements, 
affirmative  action  programs,  and 
internal  and  external  communication 
techniques.  The  latter  techniques  should 
include  regular  discussions  with  local 
managers,  supervisors  and  employees  to 
be  certain  the  contractor’s  polcies  are 
being  followed.  In  addition,  supervisors 
should  be  advised  that: 

(i)  Their  work  performance  is  being 
evaluated  on  the  basis  of  their 
affirmative  action  efforts  and  results,  as 
well  as  other  criteria. 

(ii]  The  contractor  is  obligated  to 
prevent  harassment  of  employees 
placed  through  affirmative  action 
efforts,  as  set  forth  in  41  CFR  60-1.28. 

(2)  Identify  problem  areas  in 
conjunction  with  line  management  and 
known  disabled  veterans,  in  the 
implementation  of  the  affirmative  action 
programs,  and  develop  solutions.  This  is 
particularly  important  for  the 
accommodations  requirements. 

(3)  Design  and  implement  audit  and 
reporting  systems  that  will: 

(i)  Measure  effectiveness  of  the 
contractor’s  programs. 

(ii)  Indicate  need  for  remedial  action. 

(iii)  Determine  the  degree  to  which  the 
contractor’s  objectives  have  been 
attained. 

(iv)  Determine  whether  known 
disabled  veterans  and  veterans  of  the 
Vietnam  era  have  had  the  opportunity  to 
participate  in  all  company  sponsored 
educational,  training,  recreational  and 
social  activities. 


(v)  Ensure  that  each  location  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  Part  60-250. 

(4)  Serve  as  liaison  between  the 
contractor  and  enforcement  agencies. 

(5)  Serve  as  liaison  between  the 
contractor  and  organizations  of  and  for 
disabled  veterans  and  veterans  of  the 
Vietnam  era,  and  arrange  for  the'active 
involvement  by  company 
representatives  in  the  community 
service  programs  of  local  organizations 
of  and  for  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(6)  Keep  management  informed  of  the 
latest  developments  in  the  entire 
affirmative  action  area. 

(7)  Arrange  for  career  counseling  for 
known  disabled  veterans  and  veterans 
of  the  Vietnam  era. 

(1)  Development  and  executidh  of 
affirmative  action  programs.  (1)  Job 
qualification  requirements  reviewed 
pursuant  to  paragraph  (c)  of  this  section 
should  be  made  available  to  all 
members  of  management  involved  in  the 
recruitment,  screening,  selection,  and 
promotion  process. 

(2)  The  contractor  should  evaluate  the 
total  selection  process  including  training 
and  promotion  to  ensure  freedom  from 
stereotyping  disabled  veterans  and 
veterans  of  the  Vietnam  era  in  a  manner 
which  limits  their  access  to  all  jobs  for 
which  they  are  qualified. 

(3)  All  personnel  involved  in  the 
recruitment,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  ensure  that  the 
commitments  in  its  affirmative  action 
program  are  implemented. 

(4)  Formal  briefing  sessions  should  be 
held,  preferably  on  company  premises, 
with  representatives  from  recruiting 
sources.  Plant  tours,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position  descriptions,  worker 
specifications,  explanations  of  the 
company’s  selection  process,  and 
recruiting  literature  should  be  an 
integral  part  of  the  briefings.  Formal 
arrangements  should  be  made  for 
referral  of  applicants,  follow  up  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(5)  A  special  effort  should  be  made  to 
include  qualified  disabled  veterans  or 
veterans  of  the  Vietnam  era  on  the 
personnel  relations  staff. 

(6)  Active  participation  in  veterans 
“job  fairs”  is  desirable, 

(7)  Recruiting  efforts  at  all  educational 
institutions  should  incorporate  special 
efforts  to  reach  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(8)  An  effort  should  be  made  to 
participate  in  workstudy  programs  with 
Veterans’  Administration  rehabilitation 


facilities  which  specialize  in  training  or 
educating  disabled  veterans. 

(9)  The  contractor  should  use  all 
available  resources  to  continue  or 
establish  federally  assisted 
apprenticeship  and  on-the-job  training 
programs  under  38  U.S.C.  1787, 

§  60-250.6  Determination  of  disability. 

Any  disabled  veteran  filing  a 
complaint  under  this  part  shall  submit 
documentation  from  the  Veterans 
Administration  or  military  service  from 
which  the  person  was  discharged  or 
released  which  indicates  the  disability. 
Such  documentation  shall  be  updated 
within  one  year  prior  to  filing  the 
complaint  if  there  has  been  a  major 
change  in  the  veteran’s  condition  or  if 
the  Veterans  Administration  is 
reviewing  the  veteran’s  case. 

Subpart  B — General  Enforcement  and 
Complaint  Procedure 

§  60-250.20  Subcontracts. 

Each  nonexempt  contractor  shall 
include  the  affirmative  action  clause 
prescribed  in  §  60-250.3  in  each  of  its 
nonexempt  subcontracts.  The  clause 
may4)e  incorporated  by  reference  in 
accordance  with  41  CFR  60-1.46. 

§  60-250.21  Duties  of  agencies. 

Each  agency  shall  cooperate  with  the 
Director  in  the  performance  of  his  or  her 
responsibilities  under  the  Act.  Such 
cooperation  shall  include  the 
responsibility  to  ensure  that  contractors 
are  fully  cognizant  of  their  obligations 
under  the  Act  and  this  part,  to  provide 
the  Director  with  any  information  which 
comes  to  its  attention  that  the  contractor 
is  not  in  compliance  with  the  Act  or  this 
part,  and  to  take  such  actions  for 
noncompliance  as  set  forth  in  this 
chapter  as  may  be  ordered^  by  the 
Director. 

§  60-250.22  Evaluations  by  the  OFCCP 
Assistant  Regional  Administrators. 

The  Assistant  Regional 
Administrators,  OFCCP,  shall  be 
primarily  responsible  for  undertaking 
compliance  reviews  and  investigations 
of  complaints  against  contractors  as 
may  be  necessary  to  assure  that  the 
purposes  of  the  Acts  are  being  carried 
out  effectively. 

§  60-250.23  Complaint  procedures. 

(a)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

(b)  Where  to  file.  Complaints  may  be 
filed  with  the  OFCCP,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20210,  or  with 
any  OFCCP  regional  or  area  office. 
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Complaints  also  may  be  filed  with  the 
Veterans  Employment  Service  of  the 
Department  of  Labor.  Complaints  filed 
with  the  Veterans  Employment  Service 
shall  be  referred  to  OFCCP  promptly  for 
investigation. 

(c)  Contents  of  complaints. 

Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information.  (1)  name  and 
address  (including  telephone  number)  of 
the  complainant;  (2)  name  and  address 
of  the  contractor  who  committed  the 
alleged  violation;  (3)  a  description  of  the 
act  or  acts  considered  to  be  a  violation; 
(4)  a  statement  that  the  alleged 
discriminatee  is  a  disabled  or  Vietnam 
era  veteran;  and  (5)  any  other  pertinent 
information  available  which  will  assist 
in  the  investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted.  Complaints 
alleging  class-type  violations  which  do 
not  identify  the  alleged  discriminatee  or 
discriminatees  will  bi.  accepted 
provided  the  other  requirements  of  this 
paragraph  are  met.  Signed  third  party 
complaints  which  do  not  identify  the 
alleged  discriminatee  will  be  accepted, 
whether  or  not  the  third  party  signing 
the  complaint  is  an  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  Incomplete  information.  If  a 
complaint  contains  incomplete 
information,  OFCCP  shall  seek  the 
needed  information  from  the  person  who 
filed  the  complaint.  If  the  information  is 
not  furnished  within  60  day's  of  the  date 
of  the  request,  the  case  may  be  closed. 

(e)  Investigations.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
developing  a  complete  case  record. 

(f)  Referral  to  pontractor.  When  a 
complaint  concerns  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure, 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
procedure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  being  furnished  a 
copy  or  a  sanitized  version.  The 
complaint  and  all  actions  taken 
thereunder  shall  be  kept  confidential  by 
the  contractor.  If  the  contractor  is  able 
to  resolve  the  complaint  to  the 
satisfaction  of  the  employee  prior  to  the 
OFCCP  investigation,  the  contractor 
shall  notify  OFCCP  of  the  results  in 
writing  within  60  days  of  the  referral. ' 
The  case  will  be  closed  upon 
verification  with  the  employee. 


(g)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  shows  no 
violation  of  the  Act  or  regulations,  or  if 
the  matter  is  not  recommended  to  the 
Office  of  the  Solicitor  for  legal 
enforcement  proceedings,  the  matter 
shall  be  closed  and  the  complainant 
shall  be  so  notified. 

[2]  If  an  investigation  indicates  that 
the  contractor  has  not  complied  with  the 
requirements  of  the  Act,  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuasion  within  a 
reasonable  time.  Before  the  contractor 
can  be  found  to  be  in  compliance,  it 
must  make  a  specific  commitment  in 
accordance  with  the  procedure  in  41 
CFR  60-1.26. 

(3)  If  a  complaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  Act,  and  the  matter  has  not  been 
resolved  by  informal  means,  OFCCP 
may  refer  the  matter  in  accordance  with 
the  procedure  in  41  CFR  60-1.29(a)  for 
consideration  of  any  action  authorized 
under  41  CFR  60-1.29.  After  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Solicitor,  the  provisions  of 
41  CFR  60-1.29  through  60-1.31  shall  be 
applicable  to  the  matter  in  the  same  way 
those  provisions  apply  to  a  matter 
arising  under  Executive  Order  11246. 

Subpart  C— Ancillary  Matters 

§  60-250.30  Responsibilities  of  the  Deputy 
Assistant  Secretary  for  Veterans' 
Employment. 

(a)  In  accordance  with  the  provisions 
of  38  U.S.C.  2002A,  the  Deputy  Assistant 
Secretary  for  Veterans’  Employment 
(DASVE)  has  responsibilities  in  all 
Department  of  Labor  employment  and 
training  programs  for  veterans.  The 
DASVE  is  responsible  for  assuring  that 
the  Veterans  Employment  Service  shall 
monitor  and  evaluate  adherence  to  the 
contractor  job  listing  provisions  of  §  60- 
250.3  by  state  employment  security 
agencies.  Deficiencies  noted  by  the 
Veterans  Employment  Service  shall  be 
reported  through  the  DASVE  to  OFCCP. 
OFCCP,  in  coordination  with  the 
DASVE,  will  review  contractor 
compliance  with  the  mandatory  job 
listing  requirements  in  the  course  of 
regularly  scheduled  compliance  reviews. 

(b)  Any  job  openings  listed  pursuant 
to  §  60-250.3,  w'hich  requires  contractors 
to  list  their  job  openings  with  state 
employment  services  offices,  shall  be 
utilized  by  state  employment  security 
agencies  to  refer  qualified  disabled 
veterans  and  veterans  of  the  Vietnam 
era.  (See  20  CFR  653.221(a)(7).) 

(c)  The  local  offices  of  the  Federal- 
state  employment  service  shall  give 
priority  in  referral  of  disabled  veterans 
and  veterans  of  the  Vietnam  era  to  such 


employment  openings  listed  by 
contractors  pursuant  to  this  part. 

(d)  The  local  state  employment 
service  staff  shall  make  appropriate  job 
development  contacts  with  identified 
contractors  to  obtain  orders  for  job 
openings.  Information  so  obtained  which 
is  pertinent  to  determining  compliance 
with  the  requirements  to  list  job 
openings  and  to  take  affirmative  action 
shall  be  made  available  to  OFCCP. 

§60-250.31  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  year  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  employment  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act. 

(b)  Failure  to  maintain  complete  and 
accurate  records  as  required  under  this 
section  or  failure  to  update  annually  the 
affirmative  action  program  as  required 
by  §  60-250.4(b)  constitutes 
noncompliance  with  the  contractor’s 
obligations  under  the  Act  and  is  a 
ground  for  the  imposition  of  appropriate 
sanctions. 

Appendix  A 

This  ernployer  is  a  Government  contractor 
subject  to  Section  402  of  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act  of 
1974  which  require  Government  contractors 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  disabled 
veterans  and  veterans  of  the  Vietnam  era.  if 
you  are  a  disabled  veteran  covered  by  this 
program  and  would  like  to  be  considered 
under  the  affirmative  action  program,  please 
tell  us.  This  information  is  voluntary  and 
refusal  to, provide  it  will  not  subject  you  to 
discharge  or  disciplinary  treatment. 
Information  obtained  concerning  individuals 
shall  be  kept  confidential,  except  that  (i) 
supervisors  and  managers  may  be  informed 
regarding  restrictions  on  the  work  or  duties  of 
disabled  veterans,  and  regarding  necessary 
accommodations,  and  (ii)  first  aid  personnel 
may  be  informed,  w'hen  and  to  the  extent 
appropriate,  if  the  condition  might  require 
emergency  treatment.  In  order  to  assure 
proper  placement  of  all  employees,  we  do 
request  that  you  answ'er  the  following 
question:  If  you  have  a  disability  which  might 
affect  your  performance  or  create  a  hazard  to 
yourself  or  others  in  connection  with  the  job 
for  which  you  are  applying,  please  slate  the 
following:  (1)  The  skills  and  procedures  you 
use  or  intend  to  use  to  perform  the  job 
notwithstanding  the  disability  and  (2)  the 
accommodations  we  could  make  which 
would  enable  you  to  perform  the  job  properly 
and  safety,  including  special  equipment, 
changes  in  the  physical  layout  of  the  job, 
elimination  of  certain  duties  relating  to  the 
job  or  other  accommodations. 
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Appendix  B 

The  following  is  a  set  of  procedures  which 
contractors  may  use  to  meet  the  requirements 
of  §  60-250.5(b). 

(1)  The  application  or  personnel  form  of 
each  known  protected  veteran  should  be 
annotated  to  identify  each  vacancy  for  which 
he  or  she  was  considered,  and  the  form 
should  be  quickly  retrievable  for  review  by 
the  agency,  the  Department  of  Labor  and  the 
contractor’s  personnel  officials  for  use  in 
investigations  and  internal  compliance 
activities. 

(2]  The  personnel  or  application  records  of 
each  known  protected  veteran  should  include 
[i]  the  identification  of  each  promotion  for 
which  he  or  she  was  considered,  and  (ii)  the 
identification  of  each  training  program  for 
which  he  or  she  was  considered. 

(3)  In  each  case  where  a  protected  veteran 
is  rejected  for  employment,  promotion  or 
training,  a  statemenTbf  the  reasons  should  be 
appended  to  the  personnel  file  or  application 
form.  This  statement  should  include  a 
comparison  of  the  qualifications  of  the 
protected  veteran  and  the  personjs]  selected, 
as  well  as  a  description  of  the 
accommodations  considered.  This  statement 
should  be  available  to  the  applicant  or 
employee  concerned  upon  request. 

(4]  Where  applicants  or  employees  are 
selected  for  hire,  promotion  or  training  and 
the  contractor  undertakes  any  acommodation 
which  makes  it  possible  for  the  contractor  to 
place  a  protected  veteran  on  the  job,  the 
application  form  or  personnel  record  should 
contain  a  description  of  that  accommodation. 

PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

Subpart  A— Preliminary  Matters,  Affirmative 
Action  Clause,  Compliance 
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Authority:  Sec.  503,  Pub.  L.  93-1112,  87  Stat. 
393  (20  U.S.C.  793),  as  amended  by  sec.  Ill, 
Pub.  L.  93-516,  88  Stat.  1619  (29  U.S.C.  706) 
and  Executive  Order  11758. 


Subpart  A— Preliminary  Matters, 
Affirmative  Action  Clause,  Compliance 

§  60-741.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
Part  60-741  is  to  assure  compliance  with 
section  503  of  the  Rehabilitation  Act  of 
1973,  which  requires  Government 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals.  Tbe 
regulations  in  this  part  apply  to  all 
Government  contracts,  including  Federal 
deposit  or  share  insurance,  for  the 
furnishing  of  supplies  or  services  or  for 
the  use  of  personal  property  (including 
construction)  in  excess  of  $2,500. 
Compliance  of  a  contractor  with  the 
provisions  of  this  part  will  not 
necessarily  determine  its  compliance 
with  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  and 
compliance  with  section  504  will  not 
necessarily  determine  compliance  with 
section  503  and  the  regulations  in  this 
part. 

§  60-741.2  Coverage  and  waivers. 

(a)  General. — (1)  Transactions  for 
$2,500  or  less.  Contracts  for  $2,500  or 
less  are  not  covered  by  the  Act.  No 
agency  or  contractor  shall  procure 
supplies  or  services  in  less  than  usual 
quantities  to  avoid  the  applicability  of 
the  affirmative  action  clause. 

(2)  Contracts  for  indefinite  quantities. 
With  respect  to  indefinite  delivery-type 
contracts  (including,  but  not  limited  to, 
open  end  contracts,  requirement-type 
contracts.  Federal  Supply  Schedule 
contracts,  “call-type”  contracts,  and 
purchase  notice  agreements),  the 
affirmative  action  clause  shall  be 
included  unless  the  contracting  agency 
has  reason  to  believe  that  the  amount  to 
be  ordered  in  any  year  under  such 
contract  will  be  $2,500  or  less.  The 
applicability  of  the  affirmative  action 
clause  shall  be  determined  at  the  time  of 
award  for  the  first  year,  and  annually 
thereafter  for  succeeding  years,  if  any. 
Notwithstanding  the  above,  the 
affirmative  action  clause  shall  be 
applied  to  such  contract  whenever  the 
amount  of  a  single  order  is  in  excess  of 
$2,500.  Once  the  affirmative  action 
clause  is  determined  to  be  applicable, 
the  contract  shall  continue  to  be  subject 
to  such  clause  for  its  duration, 
regardless  of  the  amounts  ordered,  or 
reasonably  expected  to  be  ordered  in 
any  year. 

(3)  Work  outside  of  the  United  States. 
The  requirements  of  the  affirmative 
action  clause  are  waived  with  respect  to 
contracts  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  w'ho  were  not  recruited 
within  the  United  States. 


(4)  Contracts  with  state  or  local 
governments.  The  requirements  of  the 
affirmative  action  clause  in  any  contract 
with  a  state  or  local  government  (or  any 
agency,  instrumentality  or  subdivision 
thereof]  shall  not  be  applicable  to  any 
agency,  instrumentality  or  subdivision 
of  such  government  which  does  not 
participate  in  work  on  or  under  the 
contract. 

(5)  Facilities  not  connected  with 
contracts.  The  Director  may  waive  the 
requirements  of  the  affirmative  action 
clause  with  respect  to  any  of  a 
contractor's  facilities  which  he  or  she 
finds  to  be  in  all  respects  separate  and 
distinct  from  activities  of  the  contractor 
related  to  the  performance  of  the 
contract,  provided  that  he  or  she  also 
finds  that  such  a  waiver  will  not 
interfere  with  or  impede  the  effectuation 
of  the  Act.  Such  waivers  shall  be 
considered  only  upon  the  request  of  the 
contractor. 

(b)  Waivers.  (1)  Specific  contracts  and 
classes  of  contracts.  The  head  of  an 
agency,  with  the  concurrence  of  the 
Director,  may  waive  the  application  to 
any  contract  of  any  part  of  or  all  the 
affirmative  action  clause  when  he  or  she 
deems  that  special  circumstances  in  the 
national  interest  so  require.  The  agency 
head,  with  the  concurrence  of  the 
Director,  may  also  grant  such  waivers  to 
groups  or  categories  of  contracts  of  the 
same  type  where  it  is  (i]  in  the  national 
interest,  (ii]  found  impracticable  to  act 
upon  each  request  individually,  and  (iii] 
where  such  waiver  will  substantially 
contribute  to  convenience  in 
administration  of  section  503  of  the  Act. 

(2]  National  security.  Any  requirement 
set  forth  in  the  regulations  in  this  Part 
60-741  shall  not  apply  to  any  contract 
whenever  the  head  of  the  contracting 
agency  determines  that  such  contract  is 
essential  to  the  national  security  and 
that  its  award  without  complying  with 
such  requirements  is  necessary  to  the 
national  security.  Upon  making  such  a 
determination  the  head  of  the  agency 
will  notify  the  Director  in  wanting  within 
30  days. 

(c]  Withdrawal  of  waiver.  When  a 
waiver  has  been  granted  for  any  class  of 
contracts  under  this  section  other  than 
contracts  granted  waivers  under 
paragraph  (b](2]  of  this  section,  the 
Director  may  withdraw  the  waiver  for  a 
specific  contract  or  group  of  contracts  to 
be  aw’arded,  when  in  his  or  her 
judgment  such  action  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Act.  The  withdrawal  shall  not  apply 
to  contracts  awarded  prior  to  the 
withdrawal,  except  that  in  procurements 
entered  into  by  formal  advertising,  or 
the  various  forms  of  restricted  formal 
advertising,  such  withdrawal  shall  not 
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apply  unless  the  withdrawal  is  made 
more  than  10  calendar  days  before  the 
date  set  for  the  opening  of  the  bids. 


§  60-741.3  Affirmative  action  ciause. 

Each  agency  and  each  contractor  and 
subcontractor  shall  include  the 
following  affirmative  action  clause  in 
each  of  its  covered  Government 
contracts  (and  modifications,  renewals, 
or  extensions  thereof  if  not  included  in 
the  original  contract). 

Affirmative  Action  for  Handicapped 
Workers 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  physical  or  mental 
handicap  in  regard  to  any  position  for  which 
the  employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
handicapped  individuals  without 
discrimination  based  upon  their  physical  or 
mental  handicap  in  all  employment  practices 
such  as  the  following:  Employment, 
upgrading,  demotion  or  transfer,  recruitment, 
advertising,  layoff  or  termination,  rates  of 
pay  or  other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship. 

(b)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(c)  in  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(d)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  prescribed  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notices  shall  state  the 
contractor's  obligation  tmder  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  handicapped 
employees  and  applicants  for  employment, 
and  the  rights  of  applicants  and  employees. 

(e)  The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  contractor  is  bound  by  the  terms  of 
section  503  of  the  Rehabilitation  Act  of  1973, 
and  is  committed  to  take  affirmative  action  to 
employ  and  advance  in  employment 
physically  and  mentally  handicapped 
individuals. 

(f)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  in  excess  of  $2,500  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  issued  pursuant  to  section  503 
of  the  Act,  so  that  such  provisions  will  be 
binding  upon  each  subcontractor  or  vendor. 
The  contractor  will  take  such  action  with 
respect  to  any  subcontract  or  purchase  order 
as  the  Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  may  direct  to 


enforce  such  provisions,  including  action  for 
noncompliance. 

§  60-74 1 .4  Applicability  of  the  affirmative 
action  program  requirement 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  contracts 
(at  least  one  of  which  exceeds  $2,500] 
which  total  $50,000  or  more  in  any  12- 
month  period  shall  prepare  and 
maintain  an  affirmative  action  program 
at  each  establishment  which  shall  set 
forth  the  contractor's  policies,  practices 
and  procedures  in  accordance  with 

§  60-741.5  of  this  part.  This  program 
may  be  integrated  into  or  kept  separate 
from  other  affirmative  action  programs 
of  the  contractor  which  OFCCP  requires 
it  to  maintain  pursuant  to  this  chapter. 

(b)  The  affirmative  action  program 
shall  be  reviewed  and  updated  annually. 
If  there  are  any  signfficant  changes  in 
procedures,  rights  or  benefits  as  a  result 
of  the  annual  updating,  those  changes 
shall  be  communicated  to  employees 
and  applicants  for  employment. 

(c)  'The  contractor  shall  submit  the 
affirmative  action  program  within  15 
days  of  a  request  from  OFCCP.  The 
contractor  shall  also  submit  the 
affirmative  action  program  upon 
OFCCP’s  request  when  a  complaint  is 
being  investigated  or  a  preaward 
compliance  review  is  being  conducted. 

(d)  The  full  affirmative  action  program 
shall  b^e  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

(e) (1)  The  contractor  shall  invite  all 
applicants  and  employees  who  believe 
themselves  covered  by  the  Act  and  who 
wish  to  benefit  under  the  affirmative 
action  program  to  identify  themselves  to 
the  contractor.  The  invitation  shall  state 
that  the  information  is  voluntarily 
provided,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  the  Act  and  the  regulations  in  this 
part,  if  an  applicant  or  employee  so 
identifies  himself  or  herself,  the 
contractor  should  also  seek  the  advice 
of  the  applicant  or  employee  regarding 
proper  placement  and  appropriate 
accommodation.  (An  acceptable  form 
for  such  an  invitation  is  set  forth  in 
Appendix  B  attached.) 

(2)  Nothing  in  this  section  shall 
preclude  an  employee  from  informing  a 
contractor  at  any  ffiture  time  of  his  or 
her  desire  to  benefit  under  the  program. 


(3)  Nothing  in  this  section  shall  relieve 
a  contractor  of  its  obligation  to  take 
affirmative  action  with  respect  to  those 
applicants  or  employees  of  whose 
handicap  the  contractor  has  actual 
knowledge:  Provided,  That  the 
contractor  is  not  obligated  to  search  the 
medical  files  of  any  applicant  or 
employee  to  determine  the  existence  of 
a  handicap. 

(4)  Nothing  in  this  section  shall  relieve 
a  contractor  from  liability  for 
discrimination  under  the  Act. 

§60-741.5  Affirmative  action  policy, 
practices,  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  503  of  the  Rehabilitation  Act  of 
1973,  contractors  are  required  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals  at  all  levels  of 
employment,  including  the  executive 
level.  Such  action  shall  apply  to  all 
employment  practices,  including,  but  not 
limited  to,  the  following:  Hiring, 
upgrading,  demotion  or  transfer, 
recruitment  or  recruitment  advertising, 
layoff  or  termination,  rates  of  pay  or 
other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship. 

(b)  Proper  consideration  of 
qualifications.  Contractors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  handicapped  applicants  and 
employees  for  job  vacancies  filled  either 
by  hiring  or  promotion,  and  for  all 
training  opportunities  offered  or 
available.  To  the  extent  that  it  is 
necessary  to  modify  their  personnel 
procedures,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procedures  must  be  designed  so  as  to 
facilitate  a  review  of  the  implementation 
of  this  requirement  by  the  contractor  or 
the  Government.  (Appendix  C  attached 
is  an  example  of  an  appropriate  set  of 
procedures.  The  procedures  in  Appendix 
C  are  not  required  and  contractors  may 
develop  other  procedures  which  are 
appropriate  to  their  circumstances.) 

(c)  Physical  and  mental 
qualifications.  (1)  The  contractor  shall 
provide  in  its  affirmative  action 
program,  and  shall  adhere  to,  a  schedule 
for  the  review  of  all  physical  or  mental 
job  qualification  requirements  to  ensure 
that,  to  the  extent  qualification 
requirements  tend  to  screen  out 
qualified  handicapped  individuals,  they 
are  job  related  and  are  consistent  with 
business  necessity  and  the  safe 
performance  of  the  job. 
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(2)  Whenever  a  contractor  applies 
physical  qi;  mental  job  qualification 
requirements  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion  or  training, 
to  the  extent  that  qualification 
requirements  tend  to  screen  out 
qualified  handicapped  individuals,  the 
requirements  shall  be  related  to  the 
specific  job  or  jobs  for  which  the 
individual  is  being  considered  and  shall 
be  consistent  with  business  necessity 
and  the  safe  performance  of  the  job.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Nothing  in  this  section  shall 
prohibit  a  contractor  from  conducting  a 
comprehensive  medical  examination 
prior  to  employment  provided  that  the 
results  of  such  an  examination  shall  be 
used  only  in  accordance  with  the 
requirements  of  this  section.  Whenever 
a  contractor  inquires  into  an  applicant’s 
or  employee’s  physical  or  mental 
condition  or  conducts  a  medical 
examination  prior  to  employment  or 
change  in  employment  status 
information  obtained  in  response  to 
such  inquiries  or  examination  shall  be 
kept  confidential  except  that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  handicapped 
individuals  and  regarding 
accommodations:  and 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  where  and  to  the  extent 
appropriate,  if  the  condition  might 
require  emergency  treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
informed. 

(d)  Accommodation  to  physical  and 
mental  limitations  of  employees.  A 
contractor  must  make  a  reasonable 
accommodation  to  the  physical  and 
mental  limitations  of  an  employee  or 
applicant  unless  the  contractor  can 
demonstrate  that  such  an 
accommodation  would  impose  an  undue 
hardship  on  the  conduct  of  the 
contractor’s  business.  In  determining  the 
extent  of  a  contractor’s  accommodation 
obligations,  the  following  factors  among 
others  may  be  considered:  (1)  business 
necessity  and  (2)  financial  cost  and 
expenses. 

(e)  Compensation.  In  offering 
employment  or  promotions  to 
handicapped  individualsrthe  contractor 
may  not  reduce  the  amount  of 
compensation  offered  because  of  any 
disability  income,  pension  or  other 
benefit  the  applicant  or  employee 
receives  from  another  source. 

(f)  Outreach,  positive  recruitment,  and 
external  dissemination  of  policy. 


Contractors  shall  review  their 
employment  practices  to  determine 
whether  their  personnel  programs 
provide  the  required  affirmative  action 
for  employment  and  advancement  of 
qualiHed  handicapped  individuals. 

Based  upon  the  findings  of  such  reviews, 
contractors  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities,  such  as  those  listed  below.  It 
is  not  contemplated  that  contractors  will 
necessarily  undertake  all  the  listed 
activities  or  that  their  activities  will  be 
limited  to  those  listed.  The  scope  of  a 
contractor’s  efforts  shall  depend  upon 
all  the  circumstances,  incuding  the 
contractor’s  size  and  resources  and  the 
extent  to  which  existing  employment 
practice  are  adequate. 

(1)  The  contractor  should  develop 
internal  communication  of  its  obligation 
to  engage  in  affirmative  action  efforts  to 
employ  qualified  handicapped 
individuals  in  such  a  manner  as  to  foster 
understanding,  acceptance  and  support 
among  the  contractor’s  executive, 
managment,  supervisory  and  all  other 
employees  and  to  encourage  such 
persons  to  take  the  necessary  action  to 
aid  the  contractor  in  meeting  this 
obligation. 

(2)  The  contractor  should  develop 
reasonable  internal  procedures  to 
ensure  that  its  obligation  to  engage  in 
affirmative  action  to  employ  and 
promote  qualified  handicapped 
individuals  is  being  fully  implemented. 

(3)  The  contractor  should  periodically 
inform  all  employees  and  prospective 
employees  of  its  commitment  to  engage 
in  affirmative  action  to  increase 
employment  opportunities  for  qualified 
handicapped  individuals. 

(4)  The  contractor  should  enlist  the 
assistance  and  support  of  recruiting 
sources  (including  state  employment 
security  agencies,  state  vocational 
rehabilitation  agencies  or  facilities, 
sheltered  workshops,  college  placement 
officers,  state  education  agencies,  labor 
organizations  and  organizations  of  or  for 
handicapped  individuals)  for  the 
contractor’s  commitment  to  provide 
meaningful  employment  opportunities  to 
qualified  handicapped  individuals.  (A 
list  of  numerous  national  organizations 
serving  the  handicapped,  many  of  which 
have  state  or  local  affiliates,  is  found  in 
the  "Directory  of  Organizations 
Interested  in  the  Handicapped’’ 
published  by  the  Committee  for  the 
Handicapped  People-to-People  Program, 
Washington,  D.C.) 

(5)  The  contractor  should  engage  in 
recruitment  activities  at  educational 
institutions  which  participate  in  training 
of  the  handicapped,  such  as  schools  for 
the  blind,  deaf,  or  retarded. 


(6)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
social  service  agencies,  organizations  of 
and  for  handicapped  individuals, 
vocational  rehabilitation  agencies  or 
facilities,  for  such  purposes  as  advice, 
technical  assistance  and  referral  of 
potential  employees.  Technical 
assistance  from  the  resources  described 
in  this  paragraph  may  consist  of  advice 
on  proper  placement,  recruitment, 
training  and  accommodations 
contractors  may  undertake,  but  no  such 
resource  providing  technical  assistance 
shall  have  the  authority  to  approve  or 
disapprove  the  acceptability  of 
affirmative  action  programs. 

(7)  The  contractor  should  review 
employment  records  to  determine  the 
availability  of  promotable  and 
transferable  qualified  known 
handicapped  individuals  presently 
employed,  and  to  determine  whether 
their  present  and  potential  skills  are 
being  fully  utilized  or  developed. 

(8)  The  contractor  should  include 
handicapped  workers  when  employees 
are  pictiu'ed  in  consumer,  promotional  or 
help  wanted  advertising. 

(9)  The  contractor  should  send  written 
notihcation  of  company  policy  to  all 
subcontractors,  vendors  and  suppliers, 
requesting  appropriate  action  on  their 
part. 

(10)  The  contractor  should  take 
positive  steps  to  attract  qualified 
handicapped  persons  not  currently  in 
the  work  force  who  have  requisite  skills 
and  can  be  recruited  through  affirmative 
action  measures.  These  persons  may  be 
located  through  the  local  chapters  of 
organizations  of  and  for  handicapped 
individuals  described  in  paragraph  (f)(4) 
of  this  section. 

(g)  Internal  dissemination  bf  policy.  A 
strong  outreach  program  will  be 
ineffective  without  adequate  internal 
support  from  supervisory  and 
management  personnel  and  other 
employees,  who  may  have  had  limited 
contact  with  handicapped  persons  in  the 
past.  In  order  to  assure  greater 
employee  cooperation  and  participation 
in  the  contractor’s  efforts,  the  contractor 
should  adopt,  implement  and 
disseminate  this  policy  internally  as 
follows: 

(1)  Include  it  in  the  contractor's  policy 
manual. 

(2)  Publicize  it  in  the  company 
newspaper,  magazine,  annual  report  and 
other  media. 

(3)  Conduct  special  meetings  with 
executive,  management,  and  supervisory 
personnel  to  explain  the  intent  of  the 
policy  and  individual  responsibility'for 
effective  implementation,  making  clear 
the  chief  executive  officer’s  attitude. 
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(4)  Schedule  special  meetings  with  all 
employees  to  discuss  policy  and  explain 
individual  employee  responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  programs. 

(6)  Meet  with  union  officials  to  inform 
them  of  the  contractor's  policy,  and 
request  their  cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  ensure  they 
are  nondiscriminatory. 

(8j  Include  articles  on 
accomplishments  of  handicapped 
workers  in  company  publications. 

(9)  Post  the  policy  on  company 
bulletin  boards,  including  a  statement 
that  employees  and  applicants  are 
protected  from  coercion,  intimidation, 
interference  or  discrimination  for  filing  a 
complaint  or  assisting  in  an 
investigation  under  the  Act. 

(10)  When  employees  are  featured  in 
employee  handbooks  or  similar 
publications  for  employees,  include 
handicapped  employees. 

(h)  Responsibility  for  implementation. 
An  executive  of  the  contractor  should  be 
designated  as  director  or  manager  of 
company  affirmative  action  activities 
under  these  regulations.  His  or  her 
identity  should  appear  on  all  internal 
and  external  communications  regarding 
the  company’s  affirmative  action 
programs.  This  executive  should  be 
given  necessary  top  management 
support  and  staff  to  manage  the 
implementation  of  this  program, 
including  the  following  activities: 

(1)  Develop  policy  statenients, 
affirmative  action  programs,  and 
internal  and  external  communication 
techniques.  The  latter  techniques  should 
include  regular  discussions  with  local 
managers,  supervisors  and  employees  to 
be  certain  the  contractor’s  policies  are 
being  followed,  ^n  addition,  supervisors 
should  be  advised  that: 

(i)  Their  work  performance  is  being 
evaluated  on  the  basis  of  their 
affirmative  action  efforts  and  results,  as 
well  as  other  criteria. 

(11)  The  contractor  is  obligated  to 
prevent  harassment  of  employees 
placed  through  affirmative  action 
efforts,  as  set  forth  in  41  CFR  60-1.28. 

(2)  Identify  problem  areas  in 
conjunction  with  line  management  and 
known  handicapped  employees,  in  the 
implementation  of  the  affirmative  action 
programs,  and  develop  solutions.  This  is 
particularly  important  for  the 
accommodations  requirements. 

(3)  Design  and  implement  audit  and 
reporting  systems  that  will: 

(i)  Measure  effectiveness  of  the 
contractor’s  programs. 

(ii)  Indicate  need  for  remedial  action. 


(iii)  Determine  the  degree  to  which  the 
contractor’s  objectives  have  been 
attained. 

(iv)  Determine  whether  known 
handicapped  employees  have  had  the 
opportunity  to  participate  in  all 
company  sponsored  educational, 
training,  recreational  and  social 
activities. 

(v)  Ensure  that  each  location  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  part. 

(4)  Serve  as  liaison  between  the 
contractor  and  OFCCP. 

(5)  Serve  as  liaison  between  the 
contractor  and  organizations  of  and  for 
handicapped  persons,  and  arrange  for 
the  active  involvement  by  company 
representatives  in  the  community 
service  programs  of  local  organizations 
of  and  for  the  handicapped. 

(6)  Keep  management  informed  of  the 
latest  developments  in  the  entire 
affirmative  action  area. 

(7)  Arrange  for  career  counseling  for 
known  handicapped  employees. 

(1)  Development  and  execution  of 
affirmative  action  programs.  (1)  Job 
qualiHcation  requirements  reviewed 
pursuant  to  paragraph  (c)  of  this  section 
should  be  made  available  to  all 
members  of  management  involved  in  the 
recruitment,  screening,  selection,  and 
promotion  process. 

(2)  The  contractor  should  evaluate  the 
total  selection  process  including  training 
and  promotion  to  ensure  freedom  from 
stereotyping  handicapped  persons  in  a 
manner  which  limits  their  access  to  all 
jobs  for  which  they  are  qualified. 

(3)  All  personnel  involved  in  the 
recruitment,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  ensure  that  the 
commitments  in  the  contractor’s 
affirmative  action  program  are 
implemented. 

(4)  Formal  briefing  sessions  should  be 
held,  preferably  on  company  premises, 
with  representatives  from  recruiting 
sources.  Plant  tours,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position,  descriptions,  worker 
specifications,  explanations  of  the 
company’s  selection  process,  and 
recruiting  literature  should  be  an 
integral  part  of  the  briefings.  Formal 
arrangements  should  be  made  for 
referral  of  applicants,  follow  up  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(5)  A  special  effort  should  be  made  to 
include  qualified  handicapped  persons 
on  the  personnel  relations  staff.  * 

(6)  Handicapped  employees  should  be 
made  available  for  participation  in 
career  days,  youth  motivation  programs. 


and  related  activities  in  their 
communities. 

(7)  Recruiting  efforts  at  ail  schools 
should  incorporate  special  efforts  to 
reach  handicapped  students. 

(8)  An  effort  should  be  made  to 
participate  in  workstudy  programs  with 
rehabilitation  facilities  and  schools 
which  specialize  in  training  or  educating 
handicapped  individuals. 

(9)  The  contractor  should  use  all 
available  resources  to  continue  or 
establish  on  the  job  training  programs. 

(j)  Sheltered  workshops.  Contracts 
with  sheltered  workshops  do  not 
constitute  affirmative  action  in  lieu  of 
employment  and  advancement  of 
qualified  handicapped  individuals  in  the 
contractor’s  own  workforce.  Contracts 
with  sheltered  workshops  may  be 
included  within  an  affirmative  action 
program  if  the  sheltered  workshop  trains 
employees  for  the  contractor  and  the 
contractor  is  obligated  to  hire  trainees  at 
full  compensation  when  such  trainees 
become  qualified  as  “qualified 
handicapped  individuals”  as  defined  in 
this  chapter. 

§  60-741.6  Determination  of  handicap. 

(a)  Any  handicapped  individual  filing 
a  complaint  with  the  Director  under  this 
part  shall  submit  with  his  or  her 
complaint  a  signed  statement  specifying 
the  handicapping  impairment  or 
situation  (see  41  CFR  60-1.3  definition  of 
“handicapped  individual”).  If  the 
Director  determines  that  further 
documentation  is  necessary,  he  or  she 
may  require  the  complainant  to  provide 
additional  information. 

(b)  Any  contractor  requiring  a 
determination  of  an  applicant’s  or 
employee’s  handicap  may  require  the ' 
applicant  or  employee  to  provide 
medicaldocumentation  of  the 
impairment  or,  in  the  alternative,  may 
require  the  applicant  or  employee  to 
undergo  a  medical  examination  at  the 
contractor’s  expense. 

(c)  Any  determination  of  handicap 
required  pursuant  to  paragraph  (b)  of 
this  section  must  meet  the  requirements 
of  §  60-741.4(c)  and  must  be  for  the 
purpose  of  affirmative  action  and  proper 
job  placement.  Information  obtained 
therefrom  shall  not  be  used  to  exclude 
or  otherwise  limit  the  employment 
opportunities  of  qualified  handicapped 
individuals. 

(d)  All  medical  documentation 
required  under  this  section  shall  be 
based  upon  the  American  Medical 
Association  Guides  to  the  Evaluation  of 
Permanent  Impairment,  provided  that 
the  Guides  shall  be  used  only  to 
determine  the  existence  of  impairment 
without  regard  to  the  degree  of 
impairment. 
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§60-741.7  Listing  of  employment 
openings. 

Contractors  should  request  state 
employment  security  agencies  to  refer 
qualified  handicapped  individuals  for 
consideration  under  their  affirmative 
action  programs. 

Subpart  B— General  Enforcement  and 
Complaint  Procedure 

§60-741.20  Subcontracts. 

Each  nonexempt  contractor  shall 
include  the  affirmative  action  clause 
prescribed  in  §  60-741.3  in  each  of  its 
nonexempt  subcontracts.  The  clause 
may  be  incorporated  by  reference  in 
accordance  with  41  CFR  60-1.46. 

§  60-741.21  Duties  of  agencies. 

(a]  General  responsibility.  Each 
agency  shall  cooperate  with  the  Director 
in  the  performance  of  his  or  her 
responsibilities  under  the  Act.  Such 
cooperation  shall  include  the 
responsibility  to  ensure  that  contractors 
are  fully  cognizant  of  their  obligations 
under  the  Act  and  this  part,  to  provide 
the  Director  with  any  information  which 
comes  to  its  attention  that  the  contractor 
is  not  in  compliance  with  the  Act  or  this 
part,  and  to  take  such  actions  for 
noncompliance  as  set  forth  in  this 
chapter  as  may  be  ordered  by  the 
Director. 

§  60-741 .22  Evaluations  by  the  OFCCP 
Assistant  Regional  Administrator. 

The  Assistant  Regional 
Administrators.  OFCCP,  shall  be 
primarily  responsible  for  undertaking 
such  investigations  of  complaints 
against  contractors  and  conducting 
compliance  reviews  as  may  be 
necessary  to  assure  that  the  purposes  of 
the  Act  are  being  carried  out  effectively. 

§  60-74 1 .23  Complaint  procedures. 

(a)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

(b)  Where  to  file.  Complaints  may  be 
filed  with  the  OFCCP,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
or  with  any  OFCCP  regional  or  area 
office. 

(c)  Contents  of  complaints. 

Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information:  (1)  Name  and 
address  (including  telephone  number)  of 
the  complainant;  (2)  name  and  address 
of  the  contractor  who  committed  the 
alleged  violation;  (3)  a  description  of  the 
act  or  acts  considered  to  be  a  violation; 
(4)  a  statement  that  the  alleged 
discriminatee  is  handicapped,  has  a 
history  of  a  handicap,  has 


documentation  of  impairment,  or  was 
regarded  by  the  contractor  as  having  an 
impairment;  and  (5)  any  other  pertinent 
information  available  which  will  assist 
in  the  investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted.  Complaints 
alleging  class-type  violations  which  do 
not  identify  the  alleged  discriminatee  or 
discriminatees  will  be  accepted, 
provided  the  other  requirements  of  this 
paragraph  are  met.  Signed  third  party 
complaints  which  do  not  identify  the 
alleged  discriminatee  will  be  accepted, 
whether  or  not  the  third  party  sij^ing 
the  complaint  is  an  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  Incomplete  information.  If  a 
complaint  contains  incomplete 
information,  OFCCP  shall  seek  the 
needed  information  from  the  person  who 
filed  the  complaint.  If  the  information  is 
not  furnished  within  60  days  of  the  date 
of  the  request,  the  case  may  be  closed. 

(e)  Investigations.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
developing  a  complete  case  record. 

(f)  Referral  to  contractor.  When  a 
complaint  concerns  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure, 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
procedure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  being  furnished  a 
copy  or  a  sanitized  version.  The 
complaint  and  all  actions  taken 
thereunder  shall  be  kept  confidential  by 
the  contractor.  If  the  contractor  is  able 
to  resolve  the  complaint  to  the 
satisfaction  of  the  employee  prior  to  the 

.  OFCCP  investigation,  the  contractor 
shall  notify  OFCCP  of  the  results  in 
writing  within  60  days  of  the  referral. 

The  case  will  be  closed  upon 
verification  with  the  employee. 

(g)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  shows  no 
violation  of  the  Act  or  regulations  in  this 
part,  or  if  the  matter  is  not  referred  to 
the  Office  of  the  Solicitor  for 
consideration  of  legal  enforcement 
proceedings,  the  matter  shall  be  closed 
and  the  complainant  shall  be  so  notified. 

(2)  If  an  investigation  indicates  that 
the  contractor  has  not  complied  with  the 
requirements  of  the  Act,  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuasion  within  a 
reasonable  time.  Before  the  contractor 
can  be  found  to  be  in  compliance,  it 
must  make  a  specific  commitment  in 


accordance  with  the  procedure  in  41 
CFR  60-1.26. 

(3)  When  a  complaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  Act,  and  the  matter  has  not  been 
resolved  by  informal  means.  OFCCP 
may  refer  the  matter  in  accordance  with 
the  procedure  in  41  CFR  60-1. 29(a)  for 
consideration  of  any  action  authorized 
under  41  CFR  60-1.29.  After  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Solicitor,  the  provisions  of 
41  CFR  60-1.29  through  60-1.31  shall  be 
applicable  to  the  matter  in  the  same  way 
those  provisions  apply  to  a  matter 
arising  under  Executive  Order  11246. 

Subpart  C— Ancillary  Matters 

§60-741.30  Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  year  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  employment  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act. 

(b)  Failure  to  maintain  complete  and 
accurate  records  as  required  imder  this 
section  or  failure  to  update  annually  the 
affirmative  action  program  as  required 
by  §  60-741.4(b)  constitutes 
noncompliance  with  the  contractor’s 
obligations  under  the  Act  and  is  a 
ground  for  the  imposition  of  appropriate 
sanctions. 

Appendix  A— Guidelines  on  the  Application 
of  the  Definition  “Handicapped  Individual.” 

The  Rehabilitation  Act  of  1973,  as 
amended,  defines  a  handicapped  individual 
for  the  purposes  of  the  program  as  any  person 
who  has  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more  of 
such  person's  major  life  activities,  has  a 
record  of  such  impairment,  or  is  regarded  as 
having  such  an  impairment. 

"Life  activties"  may  be  considered  to 
include  communication,  ambulation,  selfcare, 
socialization,  education,  vocational  training, 
employment,  transportation,  adapting  to 
housing,  etc.  For  the  purpose  of  section  503  of 
the  Act,  primary  attention  is  given  to  those 
life  activities  that  affect  employability. 

The  phrase  “substantially  limits" means 
the  degree  that  the  impairment  afiects 
employability.  A  handicapped  individual  who 
is  likely  to  experience  difficulty  in  securing 
retaining  or  advancing  in  employment  would 
be  considered  substantially  limited. 

“Has  a  record  of  such  an  impairment" 
means  that  an  individual  may  be  completely 
recovered  from  a  previous  physical  or  mental 
impairment.  It  is  included  because  the 
attitude  of  employers,  supervisors,  and 
coworkers  toward  that  previous  impairment 
may  result  in  an  individual  experiencing 
difficulty  in  securing,  retaining,  or  advancing 
in  employment.  The  mentally  restored  and 
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those  who,  for  example,  have  had  heart 
attacks  or  cancer  often  experience  such 
difficulty.  Also,  this  part  of  the  definition 
would  include  individuals  who  may  have 
been  erroneously  classiHed  and  may 
experience  discrimination  based  on  this 
misclassification.  This  group  may  include 
persons  such  as  those  who  have  been 
misclassified  as  mentally  retarded  or 
mentally  restored. 

"Is  regarded  as  having  such  an  impair¬ 
ment  ’’  refers  to  those  individuals  who  are 
perceived  as  having  a  handicap,  whether  an 
impairment  exists  or  not,  but  who,  because  of 
attitudes  or  for  any  other  reason,  are 
regarded  as  handicapped  by  employers  or 
supervisors  who  have  an  effect  on  the 
individual  securing  retaining  or  advancing  in 
employment. 

Appendix  B 

1.  This  employer  is  a  Government 
contractor  subject  to  section  503  of  the 
Rehabilitation  of  Act  of  1973,  which  requires 
Government  contractors  to  take  affirmative 
action  to  employ  and  advance  in  employment 
qualified  handicapped  individuals,  if  you 
have  such  a  handicap  and  would  like  to  be 
considered  under  the  affirmative  action 
program,  please  tell  us.  Submission  of  this 
information  is  voluntary  and  refusal  to 
provide  it  will  not  subject  you  to  discharge  or 
disciplinary  treatment.  Information  obtained 
concerning  individuals  shall  be  kept 
confidential,  except  that  (i)  supervisors  and 
managers  may  be  informed  regarding 
restrictions  on  the  work  or  duties  of 
handicapped  individuals,  and  regarding 
necessary  accommodations,  (ii)  first  aid  and 
safety  personnel  may  be  informed,  when  and 
to  the  extent  appropriate,  if  the  condition 
might  require  emergency  treatment,  and  (iii) 
Government  officials  investigating 
compliance  with  the  Act  shall  be  informed. 

2.  If  you  are  handicapped,  we  would  like  to 
include  you  under  the  affirmative  action 
program.  It  would  assist  us  if  you  tell  us 
about  (1)  any  special  methods,  skills  and 
procedures  which  qualify  you  for  positions 
that  you  might  not  otherwise  be  able  to  do 
because  of  your  handicap,  so  that  you  will  be 
considered  for  any  positions  of  that  kind,  and 

(2)  the  accommodations  which  we  could 
make  which  would  enable  you  to  perform  the 
job  properly  and  safely,  including  special 
equipment,  changes  in  the  physical  layout  of 
the  job,  elimination  of  certain  duties  relating 
to  the  job,  or  other  accommodations. 

Appendix  C 

The  following  is  a  set  of  procedures  which 
contractors  may  use  to  meet  the  requirement 
of  §  60-741.5(b)i 

(1)  The  application  or  personnel  form  of 
each  known  handicapped  applicant  should  be 
annotated  to  identify  each  vacancy  for  which 
the  applicant  was  condsidered,  and  the  form 
should  be  quickly  retrievable  for  review  by 
the  Department  of  Labor  and  the  contractor's 
personnel  ofRcials  for  use  in  investigations 
and  internal  compliance  activities. 

(2)  The  personnel  or  application  records  of 
each  known  handicapped  employee  should 
include  (i)  the  identiHcation  of  each 
promotion  for  which  the  handicapped 
employee  was  considered,  and  (ii)  the 


identification  of  each  training  program  for 
which  the  handicapped  employee  was 
considered. 

(3)  In  each  case  where  a  handicapped 
employee  or  applicant  is  rejected  for 
employment,  promotion  or  training,  a 
statement  of  the  reason  should  be  appended 
to  the  personnel  file  or  application  form.  This 
statement  should  include  a  comparison  of  the 
qualifications  of  the  handicapped  appliance 
or  employee  and  the  personjs]  selected,  as 
well  as  a  description  of  the  accommodations 
considered.  This  statement  should  be 
available  to  the  applicant  or  employee 
concerned  upon  request. 

(4)  Where  applicants  or  employees  are 
selected  for  hire,  promotion  or  training  and 
the  contractor  undertakes  any 
accommodation  which  makes  it  possible  for 
the  contractor  to  place  a  handicapped 
individual  on  the  job,  the  application  form  or 
personnel  record  should  contain  a  description 
of  that  accommodation. 

CHAPTERS  60-60  THROUGH  60-100 
[RESERVED.] 
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